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Gifts to the Agent 

There is a possible problem with 
one of the recommendations of statu- 
tory changes made by the Power of 
Attorney and Advance Directive Law 
Committee of The Florida Bar which 
was mentioned in Katherine L. 
Smith’s article on durable powers of 
attorney in the May issue. That rec- 
ommendation was to add to F. S. 
§709.08(7) a provision permitting the 
agent to: “9. Make gifts to charity or 
members of the principal’s family, 
including the attorney in fact, in con- 
nection with estate and income tax 
planning and public benefits plan- 
ning. (emphasis supplied) 

My concern is with the require- 
ments under the common law of 
agency of obtaining the principal’s 
consent to transfers that benefit an 
agent. There are two relevant 
Florida cases (Harris v. Gautier, 147 
So. 240, 242, and Van Hoy v. Willis, 
14 So.2d 185, 189), that address the 
issue of transfers that benefit an 
agent. Both require the assent or 
consent of the principal to such a 
transfer. However, neither case in- 
dicates the type or degree of consent 
that is required. The common law 
of agency as explained in American 
Jurisprudence 2d (3 Am Jur 2d, 
§223, p. 606) indicates that the type 
of consent is: “[C]onsent of the princi- 
pal, freely given with full knowledge 
of every detail known to the agent 
which might affect the transfer.” 

It is suggested that consent based 
on full knowledge of every detail (i.e., 
a type of informed consent) can only 
be furnished at the time of the trans- 
fer when details such as the donee, 
the amount of the gift, how the gift 
will affect the principal’s financial 
welfare, etc., are known. If this is the 
correct type of consent, then there 
could be some problems, particularly 
if the principal loses capacity and can 
no longer furnish informed consent to 
a transfer benefitting an agent. 

I am not saying that the Florida 
Legislature cannot abrogate the 
common law requirement of obtain- 
ing the principal’s informed consent. 


4 THE FLORIDA BAR JOURNAL/OCTOBER 2004 


Clearly, the legislature has this 
power. However, it does not appear 
that F. S. §709.08 was intended to 
be a revision of the whole subject 
matter of durable powers of attor- 
ney which would indicate an intent 
to abrogate the common law. In this 
respect, the Senate Staff Analysis 
and Economic Impact Statement re- 
lating to F. S. $709.08 indicates that 
what was involved was a substan- 
tial amendment to the statute, not 
a total revision of the law. Conse- 
quently, under cases such as Clark 
v. Luvel Dairy Products, Inc., 731 
So.2d 1098 (Miss. 1998), to the ex- 
tent common law and a statute are 
not repugnant, they co-exist and will 
both be given effect. Since there ap- 
pears to be nothing repugnant with 
the common law requirement of ob- 
taining the principal’s consent to a 
gift that benefits the agent, it is sug- 
gested that the principal’s consent 
at the time of the transfer is a nec- 
essary requirement for having a gift 
that is legally effective. 

In light of the above, when the 
objective is to make gifts to the 
agent, it is still my opinion that the 
safest approach is to appoint a spe- 
cial agent to make those gifts, as I 
explained in my August 2002 article 
in the Bar Journal. Not only will 
that approach avoid the consent is- 
sue, but it also avoids any IRS argu- 
ment that the power to make gifts of 
the principal’s property to oneself is 
a general power of appointment with 
possible transfer tax consequences. 

PETER B. TIERNAN 
Margate 


The Cycle of Child Abuse 
The President’s Page in the June 
Journal exhorted lawyers to send 
$45 to The Florida Bar Foundation 
to “provide legal assistance to children 
through grants to legal aid and other 
legal services programs across Florida.” 
Instead, we lawyers should be lob- 
bying the Department of Children 
and Families to include, in the 
“plans” that DCF is mandated to 
offer its clients, full access to all 
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forms of family planning, including 
the contraceptive patch and pill, the 
“morning after” pill, and condoms, as 
well as the permanent options of tu- 
bal ligation and vasectomy. Lawyers 
can and should be lending every ef- 
fort to lead (or goad) DCF to provide 
these services to all of its clients. 
Any Florida lawyer who spends 
any time in juvenile court knows 
that children having children is 
likely to produce fodder for pimps, 
jails, and prisons. And to stand by 
while drug-dependent women and 
their boyfriends reproduce like bun- 
nies is to sanction child abuse. One 
of the cases I handled at the appeal 
stage for the Miami-Dade Guardian 
ad Litem Program involved a drug- 
abusing mother whose parental 
rights were terminated for the sixth 
time (the second time in a year). 
DCF never offered her a tubal liga- 
tion, or her partner (father of at 
least three of the children) a vasec- 
tomy. Neither “parent” was even of- 
fered a box of condoms (cost $4.99 
retail). The kids, placed with rela- 
tives, are growing up in their dys- 
functional mother’s environment. 
The latest Miami-Dade DCF scan- 


dal centers on an abused foster child 
who became pregnant while still in 
DCF custody, and, at 20, allegedly 
murdered her three-year-old child. 
(This mom’s latest baby, born in the 
prison ward, is now in DCF custody.) 
DCF, led then by a rightwing conser- 
vative man to whom the term “family 
planning” is synonymous with “abor- 
tion on demand,” has shown no will- 
ingness to try any new approach to 
prevention of abuse and neglect. 
Please tell me, if you will, how not 
being born at all is a worse fate than 
being tortured and murdered at the 
ripe old age of three? 

The Florida Legislature and ex- 
ecutive branch are focused on fe- 
tuses and those in a persistent veg- 
etative state; they show little 
interest in children in foster care, 
abused kids not in foster care, and 
“parents” imprisoned for crimes in- 
flicted on children. As the numbers 
of these Floridians continue to rise, 
The Florida Bar speaks of “provid- 
ing legal services” to children. 

Regardless of how much we send 
to the children’s funds that are the 
“charity du jour,” we lawyers are sim- 
ply ducking the issue if we do not in- 
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sist that family planning—including 
sex education and every form of birth 
control—become an integral part of 
every child welfare program. And ev- 
ery child age 12 in DCF custody 
should be fully informed of all options, 
too. The cycle of endless abuse and 
murder will not be reduced until fam- 
ily planning is frankly addressed and 
fearlessly implemented in Florida’s 
child welfare agency. 

Nancy C. 
Coral Gables 


More on D’Amario 

As the author of the April 
D’Amario crashworthiness article, I 
am pleased to see the comment “let- 
ters” printed in June. 

I believe the comments by Bill 
Wagner are applicable only to his 
individual case. Yet, the Florida Su- 
preme Court’s opinion in D’Amario 
established an absolute legal prin- 
ciple for all crashworthiness cases, re- 
gardless of individual facts. That de- 
cision went far beyond the individual 
result of D’'Amario as to who won or 
who lost. Right or wrong in terms of 
result, that is the purpose of the Su- 
preme Court: to establish legal policy 
irrespective of individual outcomes. 
I believe Mr. Wagner ignored this 
very simple fact. 

I already had advised the Journal 
of the two items in error from my 
reference to the Second DCA opin- 
ion just after publication. I refer Mr. 
Wagner to that Second DCA deci- 
sion. The Supreme Court did not 
need to establish the broad ruling 
it did. In the entire Second DCA opin- 
ion the only reference to crashworthi- 
ness was the following: “On the facts 
in this crash-worthiness case, the ap- 
pellant properly raised an appor- 
tionment defense.” (732 So.2d at 
1145.) The court wrote about 16 
pages to overturn that one sentence. 

As to Leonard Robbins’ and Matt 
Schultz’ letters, I can only say that 
the Journal in its June edition cer- 
tainly showed it is not biased by 
printing a contrary perspective on 
crashworthiness written by plain- 
tiffs’ lawyers. It was my belief that 
one of the purposes of the Journal 
was to publish articles expressing 
particular opinions and legal posi- 
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tions on various issues. Anytime an 
appellate court decides a case, it is 
taking a biased position, and becom- 
ing an advocate of a particular re- 
sult. Thus, my article was no more 
biased than that of the court’s opinion. 
“The Minority Gets It Right: The 
Florida Supreme Court Reinvigo- 
rates the Crashworthiness Doc- 
trine in D’Amario v. Ford” (June) 
by Edward Ricci, Theodore Leopold, 
and Benjamin Salzillo did not ad- 
dress the issues I raised concern- 
ing D’Amario’s unanswered ques- 
tions. I take issue with the 
conclusion in this article about the 
well-reasoned minority view ex- 
pounded by the Florida Supreme 
Court. I believe D’Amario misinter- 
preted several of the so-called mi- 
nority cases on which it relied. 
For example, Coda v. Harley- 
Davidson, an Arizona case, was ulti- 
mately not followed within that 
same jurisdiction (Zeurn v. Ford, 188 
Ariz. 486). Green v. General Motors 
allowed the circumstances of the 
underlying crash into evidence—con- 
trary to D’Amario—even though it 
was a crashworthiness case. That 
court permitted jury consideration of 
the “speed of the vehicle, the use of 
the seatbelt, the use of the vehicle, 
crossing lanes of traffic and the like.” 
(emphasis added) In Reed v. Chrysler 
the court did not establish an all en- 
compassing policy rule like 
D’Amario. Jimenez v. Chrysler was 
later overturned, although on a dif- 
ferent point. Yet, Jimenez was an 
Eire guess by a federal court as to 
what a South Carolina state court 
might do. Further, the Jimenez ap- 
peals court clearly distinguished that 
if the accident-causing mother had 
brought her own claim in that case, 
her negligence would have reduced 
that claim proportionately. Accord- 
ingly, the so-called minority cases 
cited in D’Amario were not as sup- 
portive of excluding apportionment 
of fault in a crashworthiness case. 
More recent D’Amario issues have 
arisen for which the Florida Su- 
preme Court gave no consideration. 
I now have a case where a person 
was committing a drug-related crime 
at the time of his motor vehicle crash. 
The plaintiff’s attorney filed a law- 


suit alleging only a crashworthiness 
claim to avoid evidence of that crimi- 
nal conduct coming into evidence. Is 
this a fair consequence of D’Amario? 
And, what about double recovery? 
Since the first and the second collision 
parties are not joint tortfeasors, there 
cannot be any contribution and there- 
fore no setoffs. I recently had a case 
where the auto manufacturer settled 
out with the plaintiffs, who continued 
to pursue a first collision case against 
a rental car company. The rental car 
company then tried for a setoff, which 
was denied by the trial court under 
D’Amario. These were death cases. Is 
it not double recovery if the plaintiffs 
also obtain a verdict or settlement from 
the rental car company for those very 
same deaths? 

D’Amario is simply not a good de- 
cision and needs to be readdressed. 

Larry M. Rotu 

Winter Park 


Commercial vs. Residential 
Issue — Agrobin Decision 

After the June publication of my 
article reviewing the Johnson v. 
Davis case, I received a letter from a 
very alert and more current reader 
(Henry T. Sorensen II of Palm Har- 
bor). He pointed out that I had made 
no mention of an important decision 
of the Third DCA concerning the 
“commercial vs. residential” issue. 
My thanks to Mr. Sorensen. 

I regret the omission of Agrobin, 
Inc. v. Botanica Development Associ- 
ates, 861 So. 2d 445 (Fla. 3d DCA 
2003). This per curiam opinion held 
that the seller had no duty to disclose 
because the buyer of the condo- 
minium apartment unit was a corpo- 
ration, and, although purchased as a 
vacation home, “it is undisputed that 
Agrobin also rented out the condo- 
minium.” The court ruled it a com- 
mercial transaction because “it was 
purchased by a corporation for a com- 
mercial venture.” It seems that the 
Third DCA has fashioned a rule that 
the buyer’s intended use determines 
whether a transaction is commercial 
or residential. Does this mean that a 
live person buying an office building 
with the intent of using it as his resi- 
dence has the benefit of the Johnson 
disclosure requirement? 


I believe that the decision was not 
consistent with precedent (which ex- 
amines the property rather than the 
buyer), the legislative preference ex- 
pressed in FS. Ch. 475 (cited in my 
article as a possible “bright line”) or 
the direction taken by the courts of 
other states, e.g., The S Development 
Company v. Pima Capital Manage- 
ment Co., 31 P. 3d 123 (Ariz. App. 
2001), which made it clear that the 
Arizona courts do not distinguish be- 
tween commercial and residential 
property to require disclosure of la- 
tent defects. After Agrobin, the Florida 
Supreme Court should give teeth to 
its own dictum in Johnson v. Davis 
480 So. 2d at 628, that “[t]he law ap- 
pears to be working toward the ulti- 
mate conclusion that full disclosure 
of all material facts must be made 
whenever elementary fair conduct de- 
mands it.” At the very least, such a 
departure from precedent by the 
Third DCA deserved more than a 
terse per curiam decision. Hopefully, 
it will not be followed in other dis- 
tricts. 

WHILDEN S. PARKER 
Hobe Sound 


Surplus Proceeds 

In “Disbursement of Surplus Pro- 
ceeds from a Foreclosure Sale” (July/ 
August), the authors asserted that 
case law allows parties who are de- 
faulted to later assert their rights 
to the surplus. Those who practice 
in this area should also be advised 
that the Department of Revenue has 
a statutory right to participate in 
surplus irrespective of whether a de- 
fault has been entered against the de- 
partment. See F. S. §69.041(2003). 

Recently an attorney who was ap- 
parently unaware of this provision 
was ordered by a judge in Palm Beach 
County to return the surplus which 
was initially awarded to the attorney's 
clients based on the allegation that 
the department had been defaulted 
and had, therefore, waived its right 
to the surplus. A hearing on the 
department’s motion for rehearing 
resulted in the money being paid to 
the department. 

MIcHAEL METz 

Tallahassee, Office of General 
Counsel, Florida Dept. of Revenue 
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A Justice’s Priority: Full and Fair 
Funding for Florida’s Courts 


first met Justice Barbara 
Pariente in 1997 when she was 
sworn in to the Florida Su- 
preme Court. As a local lawyer, 
I have observed her great skills as 
ajurist, and I am fortunate to have 
had the opportunity to get to know 
her personally. She is someone I 
admire very much. This past year 
has been an extremely difficult one 
for Justice Pariente and her family. 
Nevertheless, Justice Pariente has 
handled her personal challenges in 
avery dignified yet humble manner, 
and is stronger as a result of them. 
The photograph of her with a 
sparkling tiara atop her shiny 
crown, laughing, is a testament of 
her steadfast strength in her battle 
with breast cancer. That photo origi- 
nally appeared in the Palm Beach 
Post with an article that docu- 
mented her decision to face cancer 
publicly by allowing the newspaper 
to photograph her medical treat- 
ments and bald head that resulted 
from the chemotherapy. 
The same courage that has been 
a hallmark of Chief Justice 
Pariente’s personal life also will 
carry into her professional one at 
the state’s highest court. Indeed, 
while undergoing her treatment, 
Justice Pariente did not miss a 
single oral argument at the court. 
“My first priority is to continue to 
work together to ensure full and fair 
funding of the courts so that our citi- 
zens have equal access to justice no 
matter where they live or what they 
do for a living,” she said at her 
swearing-in ceremony at the Florida 


Supreme Court. 

Although that statement should 
not be particularly challenging in 
this country, Revision 7 to Article V 
of the state’s constitution has re- 
quired our judiciary to confront a 
potentially disastrous transition as 
the funding of the courts shifted 
primarily from the counties to the 
state this past July. 

It will be Chief Justice Pariente’s 
challenge to guide this new budget- 
ary system for the courts through 
its infancy. Like former Bar Presi- 
dent Miles McGrane promised then 
Chief Justice Harry Lee Anstead, I 
pledge the continuing support of The 
Florida Bar to Chief Justice 
Pariente. Together, we can work to- 
ward increasing funding for our 
courts and fulfilling the needs of our 


state by appointing more judges. I 
have no doubt that under Chief Jus- 
tice Pariente’s leadership, our courts 
are in excellent hands. 

During this season of change for 
the court system, several members 
of the judiciary worked diligently 
with the legislature to make sure 
the third branch of government 
would be well taken care of. On 
January 12, 1999, then-Chief Jus- 
tice Major Harding established a 
steering committee to study the de- 
tails of court funding. It fell to his 
successors, Charles Wells and Harry 
Lee Anstead, to alert the judiciary, 
the Bar, editorial boards, and citi- 
zens throughout the state that the 
needs of the judicial system could 
not be ignored. 

Chief Justice Anstead worked 
tirelessly in 2003 and 2004 to con- 
vey this important message, and he 
will always be remembered for his 
honor, civility, and the dignified yet 
impassioned manner in which he 
warned us of growing partisan at- 
tacks against the judiciary. 

There were others who worked 
with the legislature to fund critical 
elements of court funding: Judge 
Susan Schaeffer, chair of the Trial 
Court Budget Commission, and 
Judges Joe Farina, Charlie Francis, 
John Laurent, Stan Morris, and 
Belvin Perry. Judge Schaeffer called 
this group her A-Team heroes who 
were “the backbone and lifeblood of 
the Revision 7 effort.” We owe them 
a huge debt of gratitude. 

Funding was resolved to the 
courts’ satisfaction, Justice Anstead 


The same courage that has been a hallmark of Chief Justice Pariente’s 
personal life also will carry into her professional one at the state’s highest court. 
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said in June at the Bar’s Annual 
Meeting. But he cautioned that even 
though state money for trial courts 
has increased, counties still have 
significant responsibilities for court 
funding and the court system is 
looking at a $10-million deficit 
statewide. 

While there was success in attain- 
ing the funds for trial courts this 
year, we need that same persever- 
ance of will during the next session 
to ease the courts’ workload through 
more judges. 

Although the 2004 Legislature 
agreed that additional judges were 
needed to resolve the state’s 
caseload, none of the 88 new judges 
certified by the Supreme Court were 
approved. It was the second year in 
a row that the legislature chose not 
to fund any of the judgeships that 
were certified by the court. 


During the fiscal year 2002-03, 
815 Florida judges had to contend 
with over 3.5 million circuit and 
county court filings. Only a handful 
of circuits carry the bulk of the 
state’s massive caseload. Based on 
data from the Florida Office of the 


State Courts Administrator, the 


larger circuits (Fourth, Sixth, Ninth, 
11th, 13th, 15th, and 17th) deal with 
almost 70 percent of the county 
court dispositions and close to 60 
percent of the circuit court disposi- 
tions. The workload of judges con- 
tinues to grow and more judges are 
needed to ease the overburdened 
circuits. 

On behalf of the 75,000 attorneys 
of The Florida Bar, I wish to express 
our gratitude to all of the members 
of the judiciary who stood up and 
demanded adequate funding for our 
courts when Revision 7 to Article V 


went into effect. The public will 
largely never know of your service, 
but among your peers you are rec- 
ognized for your efforts during this 
court funding change. On a grander 
scale, the independence of our third 
branch of government has been 
strengthened by your perseverance. 

The judiciary is to the courts what 
teachers are to the classroom. When 
public schools don’t have enough 
funding, it’s the educator who rings 
the public’s bell for a call to action. 
As officers of the court, we must work 
to ensure fairness to all who pass 
through the halls of justice by mak- 
ing sure our courts are fully funded 
and our judiciary independent. 


KELLY OVERSTREET JOHNSON 
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n March of this year former 
Bar Staff Counsel Col. Norman 
Faulkner passed away at the 
age of 82. 

Faulkner joined Bar staff in 1971 
to coordinate the rapidly growing 
disciplinary program, and it was un- 
der his leadership that the griev- 
ance department experienced major 
developments, most notably from a 
volunteer, single-headquarters sys- 
tem to a salaried full-time staff with 
a professional branch system in 
major Florida cities. When Faulkner 
took over the role as head of the 
grievance department, he provided 
assistance to referees, the Board of 
Governors, and the grievance com- 
mittee during trials. 

Former Bar legislative counsel and 
unauthorized practice of law director, 
Richard McFarlain, who worked 
closely with Faulkner, said, “He was 
truly responsible for bringing the dis- 
ciplinary system up to date.” 

Col. Faulkner was a retired Air 
Force colonel when he entered the 
employ of the Bar in the early 1970s. 
After retirement from active duty 
with the Judge Advocate General 
Corps and several years in private 
practice, Faulkner joined the staff 
of the University of Florida Law 
Center where he was director of 
placement and also taught legal eth- 
ics. 

McFarlain credits Col. Faulkner’s 
involvement in bringing the inter- 
est on trust accounts program to 
Florida, a program that provides 
millions of dollars in funding to le- 
gal service programs. The interest 
on trust accounts program, or IOTA, 


now administered through The 
Florida Bar Foundation, allows law- 
yers to place clients’ funds into in- 
terest-bearing accounts. The inter- 
est on these funds is then used to 
fund programs such as legal aid and 
other legal services programs. 
Faulkner was instrumental in the 
design and implementation of this 
program, adds McFarlain. 

Former assistant staff counsel 
Jerry Foster, who worked with 
Faulkner for several years, said, “He 
really was the father of that pro- 
gram. He was a real builder.” Be- 
cause of the dedicated efforts of 
Faulkner, justice is available for 
many who would otherwise be un- 
able to seek legal advice. 

Tony Boggs, division director for 
The Florida Bar Legal Division, said 


of Faulkner and the interest on trust 
accounts program, “Because of him 
we have a very strong system, pro- 
tective of the public interest.” 

In addition to an impressive list 
of professional accomplishments 
and contributions to the legal pro- 
fession, Col. Faulkner left a lasting 
impression with his colleagues. 
When people speak of Faulkner, 
they speak with fondness of a man 
with a great sense of humor and re- 
spect. 

Foster said, “He was an absolutely 
wonderful boss. The thing that was 
most remarkable was that he al- 
ways protected us (his colleagues). 
He was a prodigiously hard worker; 
I had tremendous regard for him.” 

McFarlain agrees. “Nobody ever 
worked harder than him.” 

Faulkner’s military background 
instilled preparedness and a strong 
work ethic, but at the same time he 
never lacked personality and humor. 
Sharon Wilson, who was Faulkner’s 
administrative assistant for several 
years, fondly refers to him as “the 
personable professional.” Even after 
his retirement in 1979 and move to 
Tucson, Arizona, Faulkner remained 
in contact with his former col- 
leagues. 

Col. Norman Faulkner will be re- 
membered by many for his warmth, 
kindness, and humor, and also for 
his enduring contributions to The 
Florida Bar disciplinary program. 


JOHN F. Harkness, JR. 


Faulkner’s military background instilled preparedness and a strong work ethic, 
but at the same time he never lacked personality and humor. 
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BARBARA PARIENTE 


Chief Justice of the 
Florida Supreme Court 


“She now brings to the office of the chief justice the qualities of 
someone who learned discipline from adversity and whose early vision 
of this new ethic has become the recognized standard.” — Harry Lee Anstead 


etite powerhouse Barbara Pariente is used to 
being in control. 
It’s evident from her stellar trajectory from 
federal law clerk to Florida Supreme Court 
justice in two dozen years. 

It’s apparent in her talent for analyzing every argu- 
ment with razor-sharp intellect, her perfectionist atten- 
tion to detail in every opinion she writes, and her pin- 
point precise questions from the bench that often catch 
lawyers off guard. 

Control was snatched away from Pariente when a doc- 
tor uttered the dreaded C-word in March 2003 after a 
routine mammogram revealed breast cancer. 

After a 14-hour double mastectomy and reconstruc- 
tive surgery in June 2003, Pariente opened her personal 
journal and poured out her heart: “I have always feared 
breast cancer and losing my breasts. In the 60s and ’70s, 
breast cancer was a death sentence and a mastectomy 
was disfiguring. No more. Not for me. I am not scared?? 
Not real fear. What are my emotions, I am asked. Anger? 
Yes. OK. And somewhat scared. Frustration. Our life is 
no longer as we planned. Any semblance of control 
wrested from us....” 

The shocking diagnosis brought Pariente to her 
knees—but only temporarily. She fought back by doing 
what she does best: going into full analytical mode. 

Anything but a passive patient, she kept a fat note- 
book of all her medical records, files of research, and ques- 
tioned leading authorities on breast cancer, seeing at 


least 15 doctors in all. 

“She attacked cancer with the same type of meticu- 
lous preparation she has used throughout her legal and 
judicial career,” said husband Fred Hazouri, a Fourth 
District Court of Appeal judge. 

After choosing an aggressive treatment, Pariente re- 
treated to her Cape Cod summer home during the August 
2003 court recess to start chemotherapy. She began yoga 
for relaxation, acupuncture to ward off nausea, and fol- 
lowed a diet recommended by a cancer nutritionist. 

The hardest part, she admits, was losing her hair. One 
day, she scratched her head and clumps came out in hand- 
fuls that filled wastepaper baskets. 


Buzz it, G.I. Jane! 

“Fred began to tell me I needed to buzz my hair,” 
Pariente wrote in her personal journal. “But I clung to my 
ever-decreasing head of hair like a poor child to her last 
scrap of food .... I continued to resist his mantra of ‘Buzz 
it’ until 8/12, when I realized the bald spots were growing 
and I would soon look (and feel) . . . ridiculous. So when the 
sun came out, I took an outdoor shower and threw my head 
and hair back into the pounding water, washed with Miracle 
Soap, and looked up with a smile at the blue sky and felt 
free at last.” 

That afternoon, she emerged from her hairdresser’s 
shop totally bald. 

“I love my buzz!” Pariente wrote in her journal. “I love 
the touch and freedom of my adorable bald head... . I 


by Jan Pudlow 
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Mike Ewen 
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feel healthy and very alive. ... 
G.I. Jane!” 

When the Supreme Court recon- 
vened later that month, Pariente 
clung to wearing a wig, worried 
about people’s reactions. On the in- 
side, she felt like she was hiding the 
“real me,” and she was tired of “mas- 
querading as if all was normal.” 

In a high profile citrus canker 
case October 7, Pariente took her 
place at the polished bench next to 
other justices, donning her familiar 
black robe and exposing her unfa- 
miliar bald head. In Pariente’s very 
public job, flinging off her wig was a 
visible declaration to the world that 
she was fighting breast cancer and 
there was no reason to feel ashamed. 
To the contrary, she saw it as “an 
affirmation of life—to do what is 
necessary to ensure good health.” 

During Pariente’s liberating court- 
room debut sans wig, there was a 
Supreme Court ceremony to induct 
new members to The Florida Bar. In 
his speech, then Bar President Miles 
McGrane made references to heroes 
in the law Atticus Finch and Ches- 
terfield Smith. And then with a nod 
to Justice Pariente, he said, “I am so 
honored and pleased that you are 


doing what you’re doing for your 
cause. You are a hero to me, and, I 
think, everyone here.” 

Clearly touched by his remarks, 
Pariente’s eyes glistened with tears 
as the spectators broke into applause. 


Never Missed an 
Oral Argument 

Being aboveboard about her can- 
cer took on striking proportions 
when Pariente allowed the Palm 
Beach Post to chronicle her treat- 
ment with a huge spread of pictures 
and words, including one dramatic 
closeup shot of her looking vulner- 
able as she held a sheet over her 
breasts, while a nurse drew blood. 

Hundreds of cards and letters and 
e-mails poured in, including notes 
from Gov. Jeb Bush and his wife 
Columba, and from women who had 
faced breast cancer themselves, cheer- 
ing Pariente on for her courage to fight 
cancer with such disarming honesty. 

“That’s who she is. It helped her 
to share her feelings, because she 
was simply sharing an experience 
that literally thousands and thou- 
sands of women face every day,” 
Hazouri said. “If being open about 
it takes some of the mystery away, 
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Flinging off her 
wig was a visible 
declaration to the 

world that she was 
fighting breast 
cancer and that 
there was no 
reason to feel 
ashamed. To the 
contrary, she saw 


it as “an 
affirmation of life, 
to do what is 


necessary to 
ensure good 
health.” 


and she certainly is a survivor, it 
gives hope to other people.” 

USS. 11th Circuit Court of Appeals 
Judge Rosemary Barkett, a close 
friend and the first woman on the 
Florida Supreme Court, said: “Bar- 
bara is so straightforward. Obvi- 
ously, no one can be with you in very 
private moments when you are 
alone and have to face this. But in 
her relationships with people, it was 
amazing how much effort she ex- 
pended in being upbeat and to make 
the best choices possible. I don’t 
think anyone can help but admire 
her enormously.” 

Throughout her cancer treatment, 
Pariente never missed an oral argu- 
ment and participated in all confer- 
ences, including one by telephone 
and one video conference. 

“The most remarkable thing to me 
is while she sat at chemotherapy, she 
took a briefcase of her work, reading 
over cases and briefs, with an IV 
dripping in her arm,” said Eleanor 
Hunter, executive director of the 
Florida Board of Bar Examiners. 

Hunter is a breast cancer survi- 
vor herself, and Pariente, her neigh- 
bor at the time, helped her through 
the ordeal. 


| 
| 
1 
} 
Bee 
| 
| 
| 
| 
| 


In 1997, Barbara 
Pariente became 
the second woman 
Florida Supreme 
Court justice, as 
her mother, Mildred, 
holds the Bible, 
and U.S. 11th Circuit 
Court of Appeals 
Judge Rosemary 
Barkett, Florida’s 
first woman justice, 
administers 
the oath. 


“She was a source of strength to 
me,” Hunter said, “but I don’t think 
she needed me as a source of 
strength. I don’t think it ever oc- 
curred to her to stop working. I felt 
like a wimp in comparison.” 

Pariente’s arsenal of strength 
came from those she loves—friends, 
family, and what she calls “my court 
family.” She thanks Justice Charles 
Wells for calling on his daughter 
Shelley, a doctor married to a doc- 
tor, to get the best medical advice, 
Justice Raoul Cantero for enlisting 
his whole family to pray for her 
daily, and Justice Peggy Quince for 
staying with her when she needed 
help changing dressings. 

Justices Harry Lee Anstead, Fred 
Lewis, and Kenneth Bell “offered to 
do anything I requested. Well, not 
quite anything. I don’t think I got 
any more concurring votes out of 
this,” Pariente joked. 

What she says she did get out of 
breast cancer was “a calmer view 
about events. Among my friends, 
they know I am the ultimate plan- 
ner. It is my lifestyle. If my experi- 
ence of the past year has taught me 
anything, it has taught me that we 
can plan and plan, but some things 
are just beyond our control.” 

A mere year after her rigorous 
cancer treatment, Pariente began 


her term as head of the high court 
“not so much nervous or anxious as 
I am grateful—for my health, for the 
honor of being named chief justice, 
and most of all for my family, 
friends, colleagues, and staff.” 


To Know Her Is to Like Her 

If you want to plan a party, put 
Pariente in charge. She loves a cel- 
ebration. 

“She loves making people happy. 
She loves sharing in their happi- 
ness. And she loves sharing her hap- 
piness with them,” Hazouri said. 

Just don’t let her order the food. 

The family joke, says stepdaugh- 
ter Leslie DiTocco, mother of five, is 
remembering the time Pariente or- 
dered Thai takeout for a family cel- 
ebration and they had enough left- 
over pad thai noodles to feed the 
neighborhood. 

Such exuberance spills over in a 
longtime mentoring relationship 
Pariente shares with 22-year-old 
Doris Davis. Their relationship began 
through the Take Stock in Children 
program when Davis was a shy ninth- 
grader at Palm Beach Lakes Commu- 
nity High School and Pariente was a 
judge on the Fourth DCA. 

“She had to pry everything out of 
me, even ‘hello,” Davis recalls. “But 
she was so consistent with me, I had 


to open up.” 

These days, Davis considers 
Pariente a true friend with her best 
interest at heart. 

“Just to know she is genuinely in- 
terested in me makes me feel like I 
can do anything,” said Davis, now a 
Florida A&M University student ma- 
joring in political science education, a 
newlywed contemplating law school. 

“She is not afraid to live. She 
knows life is meant to be lived. She 
makes the most of every day and 
every situation.” 

Even in sad times, Pariente has a 
knack for drawing friends together. 

“Her thoughtfulness is almost 
boundless,” said Tallahassee law- 
yer Dan Stengle. “She writes the 
thoughtful note. She puts on the 
quiet brunch for people going 
through painful times. She knows 
scores of people, but she never 
Misses an opportunity to rise to 
the occasion to remember a special 
event or help someone in need.” 

Says former Justice Major B. 
Harding: “To know her is to like her. 
She is just an engaging, warm hu- 
man being.” 

When people meet his wife for the 
first time, Hazouri said, often they 
are “disarmed to find such a down- 
to-earth, warm, caring loving person 
who really cares about the justice 
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It was a family reunion the July 2, 2004, morning Barbara Pariente was sworn in as chief justice, shown seated 
with husband Fred Hazouri and surrounded by their three children, spouses, and six grandchildren. 


system, and particularly the people 
who are affected by the justice sys- 
tem.” 

The ever-sentimental Pariente 
scatters pictures of family and 
friends liberally around her cham- 
bers, keeps detailed scrapbooks, and 
has a constant moving portrait gal- 
iery of her six grandchildren as a 
computer screen-saver. She likes to 
surround herself with the people she 
loves, whether they can be with her 
in person or not. 

When it’s someone’s birthday, 
Pariente likes to blow up photos of 
the guest of honor and spoil him or 
her with the perfect gift and mul- 
tiple greeting cards. 

“When she was young, every birth- 
day she had was a big deal. She was 
princess for the day,” DiTocco explains. 


Susanne Pariente, a psychothera- 
pist, says what she loves most about 
her older sister is “her love of fam- 
ily and her sense of humor. She is 
fun to be around, really down to 
earth, with this great energy. She 
makes you feel special.” 

These sisters “see the glass as half 
full,” says Susanne Pariente, and 
she attributes that to their parents, 
who went through the hard times 
of the Depression and World War II, 
savored the good of what life had to 
offer, and fostered a sense of family 
and togetherness at home. 

“My mom was really into great 
holidays and special celebrations. 
Those are times we still cherish,” 
Susanne Pariente said. “Barbara 
went on to continue that in her life 
and family.” 
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Barbara Pariente’s family is a 
happy blend, with a son from her 
first marriage and a son and daugh- 
ter from Hazouri’s first marriage. 

At her swearing-in ceremony July 
2, 27-year-old Joshua Pariente 
Koehler said, “It’s the priority that 
she places on personal relationships 
that really makes her so special.” 
Turning to his mother, he said: 
“Mom, you are the very best person 
that I know.” 

And David Hazouri, a Miami law- 
yer, said: “Barbara is as genuine a 
person as I have ever met. I have 
never had to read her or wonder 
what she was really thinking. Her 
intentions are unflaggingly filled 
with the hope of success for those 
she cares for. In a family that is the 
product of two second marriages, 
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The Loneliness of the Long-distance Marriage 


In June, Chief Justice Barbara Pariente was asked to marry a 
couple whose jobs forced them to live in separate towns. 

“| said to the couple, ‘l thought that | was being picked to officiate 
because | was a judge, but now | realize it’s because | can give you advice 
on how a marriage can flourish in person from Thursday to Monday, 
and with e-mails and phone calls in between,” Pariente recounts with a 
laugh. 

Pariente and her husband of 18 years, Fred Hazouri,a judge on the 
Fourth District Court of Appeal, have made their long-distance mar- 
riage work. 

They hunker down at their respective judicial jobs during the week, 
then alternate on who flies 
either toWest Palm Beach 
or Tallahassee to spend 
long weekends together. 

Racking up frequent- 
flier miles, they enjoy their 
far-flung Florida homes, as 
well as a third Cape Cod cot- 
tage that is their summer-re- 
cess retreat and family des- 
tination at Thanksgiving. 

They agree it has been 
an evolution of accommo- 
dation. It helps that there 
is now one-hour Delta 
nonstop jet service instead 
of often-canceled connect- 
ing flights on prop planes. 

And if they still had small 
children at home? Forget it! 

Still, the arrangement 
hasn’t always been easy. 

Eleventh Circuit Judge 
Sandy Karlan remembers 
consoling her good friend 
Pariente on her first night 
in her new home of Talla- 


hassee. For Barbara Pariente and Fred Hazouri, 
saying “Il do” means “I will travel.” 


“She said, ‘This is so 
strange living here alone’ 
And | said,‘Don’t think of it as a long-term thing. Think of it like a short- 
term thing, like you are in litigation and you are just in a new town for 
depositions,” Karlan advised. 

Hazouri has to grin when he says:“‘Some of my colleagues, particu- 
larly some of my male colleagues, think this is the greatest thing. You can 
be home during the week; your wife not hassling you; you have com- 
plete control over the TV controller; you can watch as much sports as 
you want.” 

But he admits having “very mixed feelings” when Gov. Lawton Chiles 
elevated Pariente from the Fourth DCA to the Florida Supreme Court 
in 1997, while Hazouri was a civil trial judge in the | 5th Judicial Circuit. 

“On the one hand,| knew she would be a wonderful Supreme Court 
justice. But | wasn’t particularly excited about the fact that we were 
going to be separated for long periods of time. | married her because | 
love her and | wanted us to be together.” 

Hazouri loves being a judge and wasn’t interested in “moving up to 
Tallahassee and practicing law.” It helped when Chiles appointed Hazouri 
to the Fourth DCA, where he has more control over his schedule than 
a trial judge. 

“I can do a lot of work at home and on the road, and a lot of com- 
puter communication,” Hazouri said. 

Pariente agrees it was difficult the first year, but they've achieved 
harmony. 


“This is how | have gotten the reputation of the person who works 
around the clock,” Pariente said.“I tend to stay long hours during the 
week when | am here. | get a lot done. In a way, it’s good. We have the 
weekend to be together in quality time.” 

When his wife first applied for the position of Supreme Court jus- 
tice, Hazouri confesses he told her that the really “interesting cases 
were being decided at the intermediate appellate court level,” and she 
wouldn't be particularly happy with the huge workload of death penalty 
cases at the Supreme Court. 

“Of course, that hadn’t been out of my mouth very long when 
Bush v. Gore came about. It then became a situation where obviously 
the Supreme Court of Florida 
then and since has been faced 
with some very controversial, 
very socially hot topics. It cer- 
tainly has been a high-profile, 
very important court. So, obvi- 
ously, | was wrong about that!” 
Hazouri concedes. 

Hazouri wasn’t even in the 
state when Tallahassee became the 
focal point of the entire world dur- 
ing the presidential election chal- 
lenge of 2000. He was waiting for 
his wife to come home for Thanks- 
giving in Cape Cod. 

They had made a decision 
not to have a television at their 
New England retreat. 

“When the announcement 
was made they would televise this 
thing live, | had to go over to the 
neighbor across the street to 
watch Barbara in the first oral ar- 
gument,” Hazouri said. 

“You have to understand: 
Cape Codders are pretty keep-to- 
themselves kind of people. The 
word drifted around the little 
shops and newspaper stands that 
somehow this woman appearing 
in Bush v. Gore was the person who lived on this street in this little town 
in Cape Cod.” 

In the end, they both got their moments in the limelight. Hazouri was 
interviewed by the Cape Cod Times. And Pariente joked:“The |5 min- 
utes of fame started to fade when | learned | was in the year-end trivia 
contest in The New Yorker.| was question 22.” 

Oh, and by the way, Pariente did get to join her family in Cape Cod 
for Thanksgiving dinner, because it fell during a break after the Florida 
Supreme Court had made its decision for a recount and they thought 
it was over. 

As far as talking about cases, Hazouri said,““We try to keep that part 
of our lives separate.” Now, if a case in which Hazouri participates 
comes to the Supreme Court, Pariente will recuse herself,following the 
recommendation of the Judicial Ethics Advisory Committee to avoid 
even the appearance of a conflict of interest. 

“As it is now, she does not sit on cases in which | have either 
written the opinion or | am on the panel,” Hazouri explains. “So far, 
it hasn’t been an operating problem, either for my court or her 
court.” 

In this high-powered, dual career, commuter marriage, there is yet 
one more adjustment to make. “When she became the chief justice, 
she actually became my boss,” Hazouri says. “She always thought she 
was my boss. Now, she really is.” 


THE FLORIDA BAR JOURNAL/OCTOBER 2004 19 


| 
| 
f 
{ 
} 
j 
| 


The first in her family to attend college, Pariente majored 
in public communication. During her third year at Boston 
University, one assignment was to do a documentary, and 
she focused her camera on a new legal services 
program. That sparked her interest in the law. 


this quality has made us more than 
simply functional; it has made us 
whole.” 

It was love at first sight for 
Mildred and Charles Pariente, who 
married in October 1941, two months 
before Pearl Harbor, and Charles was 
called into active duty. For newlyweds 
separated by the war, Bar- 
bara Pariente says, “Basi- 
cally, their fifth anniversary 
was their first anniversary 
together.” 

Dad, now deceased, 
worked for a chocolate 
company, and Mom, liv- 
ing in South Florida and 
still active in volunteer 
work in an art museum, 
was in charge of booking 
movies for Brandt The- 
aters. 

“They kidded, because 
it was such a great 
match. She could get free 
tickets to the movies, and 
he could supply the 
candy,” Barbara Pariente 
says with a laugh. “They 
had the most wonderful 
relationship. I don’t 
think I fully appreciated 
that as a child, how nor- 
mal my childhood was. They gave 
me a lot of love, as well as total 
support.” 

Born in New York on Christmas 
Eve, 1948, Pariente grew up in the 
heart of the city in the Fort Wash- 
ington area, until the family moved 
to the New Jersey suburbs when she 
was nine. 


From Hula Hoops 
to High Honors 

Typical of the 50s, Mildred was a 
stay-at-home mom. And Barbara 
was a Brownie who flew up to be a 
Girl Scout. On Sundays, the family 


liked to ride the Staten Island Ferry 
and have a picnic. 

The first organization Barbara 
Pariente ever participated in was 
becoming a member of the Ricky 
Nelson Fan Club in the fifth grade. 

“One of my strongest early feel- 
ings was that I hated Elvis,” laughs 


“The day my son was born, my life totally changed,” 
Pariente said, holding Joshua, now 27. “Everything was put 
into perspective when | had another life to be responsible for.” 


Pariente. “I didn’t like all that gy- 
ration. Of course, I had to have an 
opinion, even as an 8-year-old girl.” 

She did love the Disney version 
of Davy Crockett, hula hoops, and 
her favorite Beatle, she says some- 
what apologetically, was Paul be- 
cause “he was the cutest.” 

She worked at the snack shack at 
Tenafly High School, and Susanne 
Pariente remembers her older sister 
debated with their dad about politics. 

“I remember being involved in 
community service projects as early 
as junior high school,” Barbara 
Pariente recalls. “I don’t know ex- 
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actly where I got everything from, 
but I just always had a sense things 
weren't as fair as they should be.” 

The first in her family to go to col- 
lege, Pariente majored in public 
communication, focusing on broad- 
cast journalism and an interest in 
photography. During her third year 
at Boston University, 
one class assignment 
was to do a documen- 
tary, and she focused 
her camera on a new 
legal services pro- 
gram at Harvard. 
That sparked her in- 
terest in the law. 

She got a summer 
volunteer job at a le- 
gal services organiza- 
tion on the Lower 
East Side. 

“Every day that 
summer, I went froma 
New Jersey suburb by 
bus, train, and then 
bus again, across 14th 
Street to the Lower 
East Side, where I 
passed people who 
were definitely heroin 
addicts. 

“Ten years later, 
people would say, ‘How would some- 
one let their daughter do this?’ And 
my mother wonders how she did,” 
Pariente says. 

“That was the summer that New 
York changed its laws on divorce 
and there was a lot of business in 
legal services. It was eye-opening, 
people who had legal needs and 
what legal services could do for 
those people,” she recalls. 

“T became impassioned about the 
law and working in legal services for 
the poor. 

“It was a time of great change 
through the late ’60s in Boston, all 
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In 1993, Pariente 
parlayed 20 years 
of legal experi- 
ence into a posi- 
tion on the Fourth 
DCA, where she 
participated in the 
first all-female 
appellate panel, 
with fellow judges 
Martha Warner 
and Fredricka 
Smith (a Dade 
County trial 
judge). 


of the undercurrent of the Vietnam 
War and the protesting. It always 
seemed to me I should funnel my en- 
ergy into a more constructive way 
of making a difference. So I went to 
law school thinking that I would 
find people with similar passions.” 

Mostly, what she found at George 
Washington University Law School, 
in Washington, D.C., were guys, and 
she wondered to herself: “Who are 
all these people in suits? 

“They had all these goals. I guess 
I set out to say: ‘I can do this, and I 
am going to do the best I can.” 

She graduated fifth in her class. 


This ‘Lady Lawyer’ 
Let Her Hair Down 

“It became a goal for me to feel that 
I had to do better because I was a 
woman,” Pariente said. And that feel- 
ing continued as she looked for a job 
after law school, landing a clerkship 
in South Florida for the very color- 
ful handlebar-mustachioed federal 
judge, Norman Roettger, Jr., from 
1973-75. 

“My first day at work, here I am, 
pretty grown up and had seen a lot 
of things. But what I wasn’t pre- 
pared for was seeing a moose’s head 
on the table in the entrance to his 
chambers. That moose, whom he 
called Glen, was his trophy from a 
hunting trip to Alaska the previous 
summer. Glen had the biggest eyes. 
That was the first thing I wasn’t pre- 
pared for,” Pariente says with a 
broad grin. 

She wasn’t prepared for being 
called “honey,” though she realizes 


now that was 
just part of 
Southern 
charm, “that’s 
not necessar- 
ily conde- 
scending.” 

During her 
clerkship in 
federal court, 
Pariente had 
a ringside 
seat to won- 
derful law- 
yers who in- 
spired her 
interest in 
trial work. In 
1975, she in- 
terviewed at 
Cone, Wagner 
and Nugent 
in West Palm 
Beach. 

“I was told 
they had never 
hired a ‘lady 
lawyer, but 
they thought it was about time, 
Pariente said. “There was a really good 
lady lawyer working for another law 
firm, and they thought it was about 
time to get one, too. And that really good 
lawyer was Rosemary Barkett.” 

During the job interview, 
Pariente brought a law review ar- 
ticle she had written in law school, 
titled, “Prostitution in Criminal 
Law,” that argued there was un- 
equal enforcement of the law in 
Washington, D.C., because law en- 
forcement was only using male of- 


Since she was a shy ninth-grader eight years ago, 
Doris Davis has enjoyed a mentoring friendship 
with Barbara Pariente. 


ficers to pose as johns, so only the 
women prostitutes were being ar- 
rested. Her argument was advo- 
cated by the public defender’s office, 
and a D.C. judge declared the pros- 
titution law unconstitutional. 

“That was a very fascinating ar- 
ticle,” Pariente said. “But I don’t 
think the partners of Cone, Wagner 
and Nugent thought it was so fas- 
cinating. They were a little leery of 
hiring a woman.” 

But Pariente excelled as a per- 
sonal injury trial lawyer in the firm, 
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At Cone, Wagner & Nugent, Pariente met future husband 
Fred Hazouri. He remembers her as “a quick study, very 
enthusiastic” and “very, very meticulous,” who was “able 

to do a great analysis of complex cases” and had a talent 
for bringing out the significant details at trial. 


rising to partner in 1977, the same 
year she gave birth to Joshua. 

“T went back to work three weeks 
after I had my son,” Pariente recalls. 
“I didn’t feel I could afford to be out 
longer.” 

She noted that one of the lawyers 
in the firm was in the reserves, and 
the firm had the stationery changed 
to reflect proudly “on military leave” 
beside his name. “I thought to my- 
self, ‘Why can’t they announce 
proudly “on maternity leave” beside 
my name?” 

It was the ’70s and jurors weren’t 
accustomed to seeing “lady lawyers” 
in trial, so Pariente was counseled 
to wear her long hair up in a busi- 
nesslike bun. 

During a big crop-damage case in 
federal court, dubbed the “Crippled 
Pepper Case,” Pariente did as she was 
told—until right before closing argu- 
ments when she let her hair down. 

As she walked out of the court- 
room, one of the male jurors told her 
he liked her hair better that way. 

“T got a kick out of that. And I 
thought, ‘So do I!’ I like to tell that 
story to other women lawyers about 
appropriate dress in the courtroom, 
but also be yourself. You have to be 
comfortable with who you are.” 


Representing Rosemary 

U.S. Rep. Mark Foley, R-FL, has 
known Pariente for more than 28 
years, and watched her succeed as 
an energetic, talented young woman 
trial lawyer, part of what he called 
“the band of sisters at the Palm 
Beach County Courthouse.” 

“They never tried to claim any 
preference. They never held up the 
gender card; they never needed to,” 
he said. 

As he has watched her career 
evolve as a judge on the Fourth DCA 


and Florida Supreme Court, he said 
she is “extraordinarily fair, and very, 
very intelligent. She doesn’t wear 
her emotions on her robe sleeves, and 
is very well suited for the highest 
court in Florida. As Fox News says, 
she is fair and balanced, though she 
might not like the Fox News refer- 
ence,” Foley adds with a laugh. 

During that time as a trial law- 
yer at Cone, Wagner and Nugent, 
Pariente met her future husband, 
Fred Hazouri, a partner at the firm. 

Hazouri remembers meeting 
Pariente for the first time when she 
applied for the job, describing her 
as a “young, neophyte lawyer with 
good credentials.” 

He quickly found a way to dump a 
case he hated: The client had plowed 
onto a freshly paved highway and 
rear-ended a paving vehicle. 

“I never understood what the 
theory of liability was, so I was tick- 
led to death for Barbara to come on 
the trial team,” Hazouri recounts 
with a chuckle. Even though 
Pariente managed to get some 
settlement money, arguing there 
weren't proper signs to direct traf- 
fic, Hazouri said, “Barbara never 
lets me forget the fact that I threw 
her to the wolves on that case.” 

Hazouri remembers Pariente as 
“a quick study, very enthusiastic” 
and “very, very meticulous,” who 
was “able to do a great analysis of 
complex cases,” and had a real tal- 
ent for bringing out the significant 
details in a plaintiff’s case at trial. 

Perhaps Pariente’s most famous 
case as a lawyer was when she rep- 
resented Barkett, already the first 
woman justice on the Florida Su- 
preme Court, when she and two 
other lawyers, Hugh Lindsey and 
Ken Slinkman, sued their former 
partner at a law firm. There had 
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been a substantial verdict and they 
felt entitled to a percentage of it as 
former partners. 

“The partner’s defense was that 
they were not entitled to a percent- 
age, because they were not actually 
partners,” Pariente recounts. “The 
only problem with that defense was 
they had been listed as partners in 
partnership returns.” 

The case went to trial, and Pariente 
lets out a big sigh at the memory. 

“All can say is Rosemary was one 
of my worst clients ....I had her 
yanking at me, saying, ‘You didn’t 
object!’ And my saying, ‘I DID object! 
Again!” 

Barkett has to laugh, too. 

“Tell Barbara I thought we were 
excellent clients, and I say that 
tongue-in-cheek. I thought we were 
excellent clients offering helpful 
suggestions at trial.” 

They won the case, and their 
friendship only grew stronger. 

Barkett picks these three adjec- 
tives to describe Pariente: “intelli- 
gent, generous, and conscientious.” 

What advice does the first female 
Florida Supreme Court justice have 
for the second? 

“T don’t think Barbara needs ad- 
vice. I think everybody has their own 
style, and I think she has been ex- 
tremely successful to date,” Barkett 
says. “I have no qualms she is going 
to be equally successful as chief jus- 
tice, in her relationship with the 
courts, the legislature, and the 
governor’s office.” 


Climbing Mt. Everest 
Pariente and Louis Silber, who 
had worked together at Cone, 
Wagner and Nugent, formed their 
own practice in 1983, where she 
worked until Gov. Lawton Chiles 
appointed her to the Fourth DCA a 
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“What made her unique was her tremendous concern for her 
clients. She cared so much about them, calling them, seeing 
how they are doing. Barbara showed this isn’t about winning a 

case in a courtroom. For her, it was about helping people,” 
said former partner Louis Silber. 


decade later. 

“As I always tell my friends, there 
was a firm named Pariente and 
Silber. She climbed the Mt. Everest 
of our profession, and I am still 
struggling,” Silber said. 

It was a long climb. 

Silber remembers back in the ’70s 
he and Pariente attended a party for 
referral lawyers in Ft. Pierce and 
Stuart. One lawyer walks up to 
Pariente standing next to Silber and 
asks: “Oh, are you one of Lou’s sec- 
retaries?” 

That lawyer, who became a good 
friend of theirs, wrote Silber a let- 
ter when Pariente was appointed to 
the appellate court. 

“Dear Louis: Only in America 
could Louis Silber’s secretary be- 
come a judge of the Fourth DCA.” 

There is no question that Pariente 
made him a better lawyer, Silber says. 

“What made her unique as a 
partner was her tremendous con- 
cern for her clients. She cared so 
much about them, calling them, 
seeing how they are doing. A lot of 
lawyers finish a case, do a nice job, 
and disburse the client’s recovery. 
They’ve solved a problem and go 
forward. But Barbara showed this 
isn’t about winning a case in a 
courtroom. For her, it was about 
helping people.” 

How will that translate into 
Pariente’s role as chief justice? 

“T think Barbara really loves to 
help people and use the law and use 
her position and use her influence 
in trying to make the law more re- 
sponsive to the needs of families and 
of children and of people who are not 
the people who can afford the big 
firms and lawyers,” Silber said. 

“Domestic abuse victims, people 
going through rough times with 
kids, where the law maybe has not 


been able to make a dent... .When 
she appeals to the other branches, 
they will see how passionately she 
feels. She will be very persuasive, 
and rightfully so.” 

Those who know her best predict 
Pariente’s gregarious personality 
and caring heart will help open 
doors and build consensus. 

“No matter what intellectual or 
legal differences she might have 
with other justices and other 
branches of government, I can’t 
imagine anybody who wouldn’t like 
her,” said good friend and Miami 
lawyer Ellen Freidin. “She is an ex- 
tremely engaging person, truly in- 
terested in other people, and I think 
that draws people to her.” 

For anyone who stands before her 
at oral argument, Pariente is a le- 
gal dynamo quizzing lawyers. 

“Her real strength shows in her 
questions from the bench,” said 
Bruce Rogow, law professor at Nova 
Southeastern University and appel- 
late advocate. 

“She is very adept at getting right 
to the issue and asking the impor- 
tant and, sometimes, difficult ques- 
tions. Anytime one argues in the 
Florida Supreme Court, you always 
have to be prepared for Justice Bar- 
bara Pariente.” 

Ask Tallahassee lawyer Stengle, 
who argued the issue of the governor’s 
veto powers while general counsel for 
the late Gov. Lawton Chiles. 

“Justice Pariente can really come 
up with unique angles and ques- 
tions that may not have occurred to 
lawyers on either side. 

“Her outlook and perspective, I'd 
say, are refreshing, but refreshing isn’t 
the right word when you're standing 
there petrified,” Stengle said. 

“She really does her homework. 
You wonder, ‘How did I miss that? 


Why didn’t I see that?’ She puts you 
through the paces. It’s not a men- 
tal exercise. These are things she 
wants to understand. And she 
stands out that way among a court 
that digs deep to challenge lawyers 
on the issues.” 

Harry Lee Anstead, who handed 
over the gavel as chief justice, 
shared these observations about the 
colleague he has worked closely with 
for more than a decade: 

“T was fortunate enough to be on 
the Fourth District Court of Appeal 
when Barbara Pariente was ap- 
pointed to the same bench in 1993. 
She brought with her a sense of pur- 
pose and of public service honed by 
someone who began her career as one 
of only a few pioneering women trial 
lawyers in Palm Beach County. 

“Through hard work and determi- 
nation, she and her colleagues, like 
former Chief Justice Rosemary 
Barkett, realized they were not only 
shattering glass ceilings, they were 
also creating a model for men and 
women alike about a new ethic in 
the legal profession that one day 
would embrace the diversity it had 
rejected earlier. 

“She has continued to confront 
challenges both personal and pro- 
fessional, head-on, after moving to 
Tallahassee. 

“She now brings to the office of 
the chief justice the qualities of 
someone who learned discipline 
from adversity and whose early vi- 
sion of this new ethic has become 
the recognized standard. 

“She challenges herself to live up 
to this standard every day, person- 
ally and as a justice of Florida’s 
highest court.” O 


Jan Pudlow is associate editor for 
The Florida Bar News. 
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Pariente’s Plans Chief Justice 


The July 2 morning Barbara Pariente was sworn in as 
chief justice, she noted: “Today is the 40th anniversary of the 
signing of the historic Civil Rights Act—probably the single most 
significant piece of legislation in our lifetime.” 

Sitting in the audience was longtime child advocate Jack Levine, 
who remarked: “What better stage than the Florida Supreme 
Court for honoring a pioneer jurist whose focus has been a ca- 
reer-long interest in the rights of a population with little voice of 
their own: children?” 

Observed Fifth District Court of Appeal Judge Emerson 
Thompson: “Read her opinions. She is often in dissent and she 
has an attitude that she wants to level the playing field to make 
sure everyone has a fair opportunity to be heard. That includes 
children and pro se litigants.” 


Listening to Children, 
Urging a Unified Family Court 

Giving children a voice in court was demonstrated in Amend- 
ment to the Rules of Juvenile Procedure, Fla. R. Juv. P.8.350, 804 So. 2d 
1206 (Fla. 2001). The 5-2 opinion, written by Pariente [in an issue 
first brought to the court in M.W. v. Davis and DCF 756 So. 2d 90 
(Fla.2000)] was hailed by children’s advocates as a groundbreaking 
decision recognizing that foster children have rights, too. Carry- 
ing out the recommendation of The Florida Bar Commission on 
the Legal Needs of Children, the opinion said foster children have 
a right to a lawyer and meaningful opportunity to be heard at a 
hearing before they can be sent to a residential mental health 
treatment facility against their will. 

Pariente chairs the Supreme Court’s Steering Committee on 
Families and Children in the Courts, which advocates a Unified 
Family Court. 

She said it is important “not to lose sight of the fact that the 
test of a justice system is its effect on individual lives. Therefore, | 
will strive to use the chief’s office to continue to ensure that our 
Unified Family Court—which includes dissolution of marriage, 
adoption, child support, domestic violence, juvenile dependency, 
and juvenile delinquency—continues to be given top priority.A 
huge number of people come to court because there is trouble 
in the family—a disintegrating marriage, domestic abuse, custody 
and child support matters, children in need of services, and delin- 
quency. 

“The Unified Family Court is not a training ground for new 
lawyers and new judges, but a court where we should be sending 
our most experienced and committed lawyers and judges. This 
high level of commitment and experience is necessary to deal 
with the complexities arising from the fact that most of the young 
people in the delinquency and dependency systems are products 
of abuse and neglect—both physical and sexual abuse—drugs and 
alcohol (either their own addictions or that of their parents)—or 
are there because of domestic violence (either their own aggres- 
sive act or as a previous victim). The Unified Family Court helps 
us get a total picture of this child, which is possible only if we have 


all the information, and if we listen and allow the child to be heard. 

“That is why it is critical to work with legislators in an attempt 
to find successful models of representation for children. These 
models exist right now, such as Project TeamChild, in which ac- 
cused juveniles are provided not just with an attorney to deal 
with pending charges, but also with the services of a social worker 
who can line up services such as counseling and treatment.” 

Said Levine: “Chief Justice Pariente is one of the clear voices 
that says,‘We need to look at the family very differently than we 
look at the criminal law’ The family has the opportunity in the 
Unified Family Court not to go place to place and person to per- 
son, but to have one-stop shopping when it comes to positive 
jurisdiction. 

“It comes down to the perception of respect and mutuality. 
And what Chief justice Pariente brings to the conversation is an 
open ear, a willingness to learn, and, frankly, a willingness to un- 
derstand more deeply because the law is only one aspect of the 
guidance.” 


Continuing the Success of Drug Courts 

Pariente wants to continue programs with proven success, “in- 
cluding the drug court approach for juveniles and for parents of 
children in dependency,” she said. 

“Every time we have to terminate the rights of a parent be- 
cause of a treatable addiction, we fracture a family with poten- 
tially devastating effects on parent and child.” 

Jim McDonough, director of the Office of Drug Control, in the 
Executive Office of the Governor, remembers first meeting 
Pariente in the summer of 1999. 

“It was.a nice discovery that her goal was to convince me on 
the wisdom of drug courts.And my goal was to convince her on 
the wisdom of drug courts,” McDonough said. “We are confed- 
erates in drug courts.” Pariente, who organized the first state- 
wide conference on drug courts, appointed McDonough to the 
Supreme Court's Drug Court Steering Committee. 

“She has a very compassionate view of the social ills that be- 
set the state right now and how the courts impact them,” 
McDonough said. “I see her drive, energy, and intelligence, and 
her absolute zeal to do the right thing.” 


Educating the Public, Promoting Relationships 
“Although many may see the judiciary as being removed from 
the public—which is sometimes necessary to maintain our im- 
partiality—in fact we are the only branch of government that 
truly shares power directly with the people, by making them part- 
ners in the justice system and integral to decisionmaking through 
the genius of our jury system. | look forward to working with the 
governor and the legislature to initiate a statewide civic educa- 
tion campaign so that we can educate and re-educate all Florid- 
ians, from our youngest to our oldest, on the important values of 
citizenship, the true meaning of the Rule of Law, and the genius of 
the three branches of government,” Pariente said. 
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“| will give my best efforts as chief justice to do what is right, 


in trying to make a difference in bringing Floridians together, 
to bring us closer to the ideal of equal justice under law.” 


She plans to meet with agency heads, especially the Depart- 
ment of Children and Families, the Department of Juvenile Jus- 
tice, the Department of Revenue, and the Department of Educa- 
tion, “to talk about mutual interests with the court system, really, 
to try to get some true partnerships going.” 

That includes promoting judicial branch relationships. 

“| hope to have lawyers over here, to talk about what we do on 
this court, and also to reach out to the business community,” 
Pariente said. 

Sen. Alex Villalobos, R-Miami, chair of the Senate Judiciary 
Committee, said:“! couldn’t be happier she is chief justice. She 
is very articulate, intelligent, and patient. She will listen to you. 
Some of my colleagues think the court is too liberal and rules 
contrary to the legislature, and they get (mad) about that. 

“But the system works because there is an adversarial system and 
three branches with checks and balances. My colleagues who think 
the court always has to agree with the legislature are just plain wrong. 
I've made it a goal of mine to keep the court as independent as 
possible.” 


Fostering Diversity in the Legal Profession 

“lam so glad The Florida Bar is taking a leadership role on the 
issue of diversity,’ Pariente said. “During my tenure, | intend to 
handle fairness issues and diversity issues and do all that we can 
to promote women and minorities in the profession and judi- 
ciary. 

“One of the things | recognize as chief justice is the best thing 
you can do is be available to speak out. Then you also have to 
decide what it is the judicial branch can do. And sometimes, those 
are not synonymous.” 

But, Pariente said, she can do her part to heighten awareness. 

That is music to the ears of The Florida Bar Board of Gover- 
nors member Henry Latimer, who has known Pariente for three 
decades. 

“She is really committed to making the Bar, the court system, 
the justice system more sensitive and reflective of the entire com- 
munity with respect to diversity,” Latimer said. 

“That’s important because it comes from the top. Just like par- 
ents and children, the example comes from parents and the chil- 
dren follow. The Florida Supreme Court is the highest court, and 
when the court speaks, people listen.” 


Improving Technology and the Courts 

“We must continue to embrace technology, so that we can 
truly have an integrated judicial system where each judge has ac- 
cess to information needed to make informed decisions that will 
better serve our litigants and ensure that justice can be done,” 
Pariente said. 

Even today, she notes with dismay, there are segments of the 
court system that still do not have Internet access. 

“It will not be that way at the end of my two years as chief 


justice, if | have anything to do with it,” she said. 

“We must move toward electronic filing of documents to bet- 
ter serve both the litigants of this state and to help provide an 
even more timely appellate review process.” 

Fourth District Court of Appeal Judge Martha Warner said: 
“We've been talking a lot about the use of technology to improve 
court efficiency. Through her guidance and during her watch, we 
are moving to an entirely paperless court. It’s a big effort to make 
the courts more efficient through technology.” 

The continuing challenge, Warner said, is figuring out the an- 
swer to this question:“How do we get a shared vision with other 
agencies of government to develop an environment where we 
can use technology to improve decisionmaking?” 

In simple terms, it means getting various computers to talk to 
each other, so that whether it is in drug court, family court, or 
criminal court, information is available to judges so they are bet- 
ter equipped to make good decisions for the people appearing 
before them in court. 


Continuing the Challenge of Court Funding 

“Of course, my first priority is to continue to work together 
to ensure full and fair funding of the courts so that our citizens 
have equal access to justice no matter where they live or what 
they do for a living,’ Pariente said. 

The need continues to educate the public and lawyers about 
the July |, 2004, funding shift of courts from the county to the 
state, she said. 

“| think when it finally dawned on some lawyers that Revision 7 
(to Article V) might affect them because their jury trials were stopping, 
or they may be delayed, there was an interest. | ask our lawyers: Why 
did it take that before they realized it was a critical need? ... 

“At the same time, there is so much in the way of nuts and 
bolts that has to be done with the transition of Revision 7.” 


Aiming for the Ideal of Equal Justice for All 

“Across Florida, thousands of people enter our courthouses 
every day. They come as lawyers and litigants, as jurors and wit- 
nesses, as friends, family, and interested observers,” Pariente said. 

“They seek justice on issues that run the gamut of human ex- 
perience—family disputes, financial disagreements, criminal mat- 
ters—every matter from birth to death. The viability of our justice 
system depends on those who use our courts, and what they think 
about how we do our work. And what they think depends on the 
totality of what they observe and experience in our courts .... 

“As Martin Luther King, Jr, stated:‘The time is always right to 
do what is right. | pledge that over the next two years, | will give 
my best efforts as chief justice to do what is right, in trying to 
make a difference in bringing Floridians together, to bring us closer 
to the ideal of equal justice under law that is inscribed over the 
entrance to our nation’s highest court—the principles upon which 
the ideals of this country’s democracy are based.” 
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Wrestling With 
Crawford Washington 
and the New Constitutional 
Law Confrontation 


by John F. Yetter 


n March 8, 2004, the U.S. Supreme Court 

handed down Crawford v. Washington, 1245S. 

Ct. 1354 (2004), reversing a decision of the 

Washington Supreme Court that had upheld 
Crawford’s conviction for assault.! A hearsay statement 
Crawford’s wife gave to a police officer during interroga- 
tion was erroneously admitted against Crawford at trial.” 
A majority of seven, in an opinion written by Justice 
Scalia,*® seized the moment to reinvent the constitutional 
law of confrontation.* The Court erased a body of prece- 
dent that was, if not completely favorable to the pros- 
ecution, well understood and generally accommodating 
to the use of hearsay evidence without the necessity of 
calling the declarant as a witness. Prosecutors now must 
operate under the less friendly rules of Crawford. The 
rules themselves are at least clearly stated, although 
unclear in their application. But, beyond a small group 
of certain evidentiary situations, there is a decisional 
void as to when the rules apply. Defense counsel will ar- 
gue for an expansive interpretation, and state and fed- 
eral judges will have to wrestle with a difficult and in- 
complete precedent. Compounding that interpretive 
problem are a number of difficult issues surrounding the 
application of the Crawford rules. 

This article discusses the interpretive problem posed 
by Crawford and looks at some of the problems facing 
prosecutors attempting to satisfy the Crawford rules for 
the admission of evidence that contains testimonial state- 
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ments of persons who are not witnesses.” 


Crawford as Precedent 

The Court in Crawford decided that some hearsay evi- 
dence,® that which contains “testimonial” statements, 
is inadmissible in criminal prosecutions unless the 
declarant (the person making the out-of-court state- 
ment) either testifies or, if not, the prosecution demon- 
strates both a constitutionally acceptable reason for not 
producing the declarant as a witness,’ and, more im- 
portantly, that the defendant had an opportunity to con- 
front and cross-examine the declarant at an earlier pro- 
ceeding.® As to what qualifies as a testimonial 
statement, the Court said: 
We leave for another day any effort to spell out a comprehen- 
sive definition of “testimonial.” Whatever else the term covers, 
it applies at a minimum to prior testimony at a preliminary 
hearing, before a grand jury, or at a former trial; and to police 
interrogations. These are the modern practices with closest kin- 


ship to the abuses at which the Confrontation Clause was di- 
rected.° 


The law prior to Crawford, summarized in Ohio v. Rob- 
erts, 448 U.S. 56, 63 (1980), viewed eye-to-eye confronta- 
tion as a provisional right of the defendant, often diluted 
by or sacrificed to other legitimate state interests such 
as the need for probative evidence or the protection of 
vulnerable witnesses. Accordingly, the defendant had no 
right to confront declarants if the prosecution’s hearsay 
evidence had sufficient indicia of reliability.'° Such indi- 
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The law prior to Crawford, summarized in Ohio v. 
Roberts, 448 U.S. 56, 63 (1980), viewed eye-to- 
eye confrontation as a provisional right of the 
defendant, often diluted by or sacrificed to 

other legitimate state interests. 


cia were present, by definition, if the 
hearsay was admitted under a 
“firmly rooted” hearsay exception." 
If the exception was not “firmly 
rooted,” admission was contingent on 
a judicial finding that the hearsay 
statement was made in circum- 
stances that endowed it with “par- 
ticularized guarantees of trustwor- 
thiness.”” This “trustworthiness” 
requirement for the “non-firmly 
rooted” hearsay was ultimately an 
evaluative judicial opinion, not a his- 
torical fact, and just as in Crawford 
itself, where the Washington Court 
of Appeals disagreed with both the 
trial court and the Washington Su- 
preme Court on the trustworthiness 
of the claimed statement against 
penal interest, the judicial outcomes 
were conflicting and unpredictable.* 
Under Crawford, on the other 
hand, confrontation of persons mak- 
ing testimonial statements is not just 
one of a number of conflicting inter- 
ests; it is a constitutional mandate. 


Where testimonial statements are in- 
volved, we do not think the Framers 
meant to leave the Sixth Amendment’s 
protection to the vagaries of the rules of 
evidence, much less to amorphous no- 
tions of “reliability.” . . . Admitting state- 
ments deemed reliable by a judge is fun- 
damentally at odds with the right of 
confrontation. To be sure, the Clause’s 
ultimate goal is to ensure reliability of 
evidence, but it is a procedural rather 
than a substantive guarantee. It com- 
mands, not that evidence be reliable, but 
that reliability be assessed in a particu- 
lar manner: by testing in the crucible of 
cross-examination. 


The Crawford opinion is an “origi- 
nal meaning” archetype. It applies 
the words of the constitutional text 
informed by the historical context 
in which they were written and 
adopted. The Court thought that the 
purpose of the framers was to pro- 
hibit the practice of obtaining testi- 
mony of persons in ex parte judicial 
proceedings and then using that tes- 
timony to convict defendants with- 


out ever producing the accusers as 
witnesses.!° 

The Court concluded further that 
custodial police interrogations were 
within this category of practice al- 
though they are not formal testimo- 
nial events: 


Statements taken by police officers in 
the course of interrogations are also tes- 
timonial. .. . Police interrogations bear 
a striking resemblance to examinations 
by justices of the peace in England. The 
statements are not sworn testimony, but 
the absence of oath was not dispositive. 
... That interrogators are police offic- 
ers rather than magistrates does not 
change the picture either. Justices of the 
peace conducting examinations... were 
not magistrates as we understand that 
office today, but had an essentially in- 
vestigative and prosecutorial function . 
... England did not have a professional 
police force until the 19th century . .. so 
it is not surprising that other govern- 
ment officers performed the investiga- 
tive functions now associated primarily 
with the police. The involvement of gov- 
ernment officers in the production of 
testimonial evidence presents the same 
risk, whether the officers are police or 
justices of the peace. 

In sum, even if the Sixth Amendment 
is not solely concerned with testimonial 
hearsay, that is its primary object, and 
interrogations by law enforcement offic- 
ers fall squarely within that class.'® 


As mentioned earlier, the most 
problematic aspect of Crawford is its 
failure to describe the general defin- 
ing criteria for testimonial state- 
ments. That being said, it is possible 
to construct a current list from the 
Court’s language, comprising three 
formal testimonial situations: 1) tes- 
timony at a preliminary hearing; 2) 
testimony before a grand jury; and 
3) testimony at a former trial;'’ and 
two substantial equivalents: 4) state- 
ments made in police interrogation 
(the situation before the Court in 
Crawford); and 5) statements made 
by a defendant incident to entering 
a guilty plea (“plea allocutions”).'* 

If this list turns out to be exclu- 
sive, Crawford will have no remark- 
able effect on criminal prosecutions 
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in Florida because it will construct 
no new barriers to the admissibility 
of hearsay evidence that are not al- 
ready in place, either in our evidence 
law or in our existing decisional law 
applying the confrontation clause.'* 
The list is almost certainly not ex- 
clusive, however, and the critical 
question is what the governing cri- 
teria for judgment should be. 

There are two potential interpre- 
tive approaches to the Crawford pre- 
cedent. The first would leave to the 
Supreme Court the decisional task 
of describing more completely the 
defining characteristics of testimo- 
nial statements. It would accept the 
Court’s historical conclusions and 
search for statements elicited by 
state agents in contexts analogous 
to ex parte judicial proceedings, the 
target evil of the framers.” The de- 
fining characteristic of these ex 
parte proceedings was that they 
were procedural events with easily 
recognizable trappings. Further, the 
formality of the procedural context 
endowed the statements with the so- 
lemnity essential to the idea of “tes- 
timony.”! The motivating purpose of 
the event—to obtain testimonial 
evidence for later use—could be in- 
ferred from its objective character- 
istics without reference to the ulti- 
mately unknowable inner thoughts 
or expectations of the participants. 

Of course, in Crawford itself, the 
Court took the critical interpretive 
step of extending the “testimonial 
statement” idea beyond formal tes- 
timony, while still focusing on a pro- 
cedural context identifiable from its 
objective characteristics, i.e., post- 
custody interrogation of a suspect. 
The raison d’etre of these interac- 
tions is the generation of statements 
that might be used later against a 
defendant at trial.” If courts inter- 
preting and applying Crawford en- 
gage in a similar effort, one can an- 
ticipate the development over time 
of a relatively clear set of state-citi- 
zen interactions that produce “testi- 
monial statements.” This approach 
would avoid returning confrontation 
law to that same unpredictable qual- 
ity that the Court sought to escape 
in Crawford.’ 

Under this method, the scenario 
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that comes immediately to mind as 
very possibly producing testimonial 
statements is the interviewing of 
complainants of sexual abuse by 
members of child protection units 
and similar personnel.** These 
events are motivated in large part 
by the search for evidence and they 
are the type of repetitive procedural 
events that are defined by their con- 
text and not by the evanescent expec- 
tations of the participants. Further- 
more, the personnel of these units 
have been treated as members of the 
extended prosecutorial team.” 

On the other hand, this contextual 
approach would exclude from the 
testimonial category statements 
made in contexts generated or pro- 
voked by the declarant or other citi- 
zen complainants. Thus, the state- 
ments made to 911 operators or to 
police officers who have responded 
to a citizen’s request for investiga- 
tion or help—usually admitted un- 
der the firmly rooted hearsay excep- 
tion for excited utterances that had 


© 2004 West, a Thomson business L-307867/5-04 


a constitutional carte blanche in the 
Roberts regime—would be outside 
the ambit of the Crawford rules and 
would continue to be admissible.” 
A second and more expansive in- 
terpretive approach to the Crawford 
precedent would go beyond the pro- 
cedural equivalents of ex parte tes- 
timony and look for statements made 
in any context where the declarant 
could be said to have reasonably con- 
templated later evidentiary use. 
Both the petitioner in Crawford and 
the amicus brief filed by the National 
Association of Defense Lawyers ad- 
vanced this view. The Court did not 
adopt it nor did it purport to apply 
this “declarant-centric” view to the 
police interrogation scenario before 
it, but Justice Scalia did refer to it 
as among the “various formulations 
[that] exist.””’ Beyond the inherent 
unpredictability of such an ap- 
proach,” there are three additional 
problems. First, there is no histori- 
cal evidence that the framers were 
concerned about declarants who re- 


alized their statements might make 
it to court while they stayed home, 
and to the extent that English law 
of the late 18th Century admitted 
dying declarations, i.e., accusatory 
assertions from crime victims often 
uttered with the express purpose of 
evidentiary use, the historical evi- 
dence is to the contrary.”® Second, 
there are probably many testimonial 
statements that would not be covered 
by this formula, particularly those 
made by children who have not the 
slightest glimmer of later eviden- 
tiary use. Finally, in the traditional 
method of interpreting precedent, 
the facts and the holding of Crawford 
cannot inform the application of this 
formula because the Court only men- 
tioned it in passing and actually used 
a completely different method to de- 
cide the case. 


Problems Complying 
With the Crawford Rules 

In the great majority of cases 
there will be no confrontation vio- 
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lation if the prosecution calls the 
declarant as a witness at trial.*° 
This is so irrespective of the content 
of the declarant’s testimony at trial. 
The opportunity to confront and 
cross-examine the declarant is the 
constitutional command and it is 
satisfied even if the declarant does 
not recall either making the hear- 
say assertion or the events de- 
scribed in it.*! The new era of crimi- 
nal trials promised by Crawford 
means more warm bodies in the wit- 
ness chair, not necessarily less hear- 
say evidence. 

That witness chair need not al- 

ways be in the courtroom, however. 
If the declarant is a child under 16 
or a person with mental retardation, 
Florida statutes allow for testimony 
by closed circuit television in a set- 
ting that protects the witness from 
eye-to-eye confrontation with the 
accused. The testimony may be 
viewed by the jury either in “real 
time” or by videotape.** The Mary- 
land analog of the Florida statutes 
was held constitutional in Maryland 
v. Craig, 497 U.S. 836 (1990). The 
Maryland court said: 
The trial court must also find that the 
child witness would be traumatized, not 
by the courtroom generally, but by the 
presence of the defendant. . . . Denial of 
face-to-face confrontation is not needed 
to further the state interest in protect- 
ing the child witness from trauma un- 
less it is the presence of the defendant 
that causes the trauma... . Finally, the 
trial court must find that the emotional 
distress suffered by the child witness in 
the presence of the defendant is more 
than de minimis, i.e., more than “mere 
nervousness or excitement or some re- 
luctance to testify.” ** 

To implement either of these 
closed-circuit television options a 
prosecutor must present adequate 
evidence of the required statutory 
and constitutional findings enumer- 
ated in the above quote,” and ensure 
that the court makes the necessary 
judicial findings on the record.** One 
must then trust the continuing va- 
lidity of Craig and its progeny.” 

The Crawford opinion delivers 
some bad news for Craig, however. 
It was a 5-4 decision. Justice 
O’Connor wrote the majority opin- 
ion and Chief Justice Rehnquist 
joined that opinion. In their view, 
confrontation could be proportion- 


ally diluted to serve other important 
state interests.** Although they did 
not say it, their disagreement with 
the majority’s rationale in 
Crawford, and their wish to pre- 
serve the Roberts “interest balanc- 
ing” structure, may have been mo- 
tivated in large part by concern for 
the future of Craig. 

Justice Scalia, who wrote a strong 
dissent in Craig, also wrote the ma- 
jority opinion in Coy v. Iowa, 487 
U.S. 1012 (1988), which held that the 
interposition of a screen between 
the defendant and the accusing wit- 
nesses unconstitutionally denied 
the defendant’s right to face-to-face 
confrontation. Although the televi- 
sion procedure in Craig looked very 
much like the screen in Coy, the lat- 
ter was distinguished by the Craig 
majority in upholding the televised 
option. In his Craig dissent, Justice 
Scalia stated the position that is 
now the linchpin of the majority 
decision in Crawford:* 

[The majority is] wrong because the 
Confrontation Clause does not guaran- 
tee reliable evidence; it guarantees spe- 
cific trial procedures that were thought 
to assure reliable evidence, undeniably 
among which was “face-to-face” confron- 
tation. Whatever else it may mean in 
addition, the defendant’s constitutional 
right “to be confronted with the wit- 
nesses against him” means, always and 
everywhere, at least what it explicitly 
says: the “right to meet face to face all 
those who appear and give evidence at 
trial.” (Quoting from Coy v. Jowa, which, 
in turn, quoted from California v. Green.) 

In short, Craig is far less secure 
today than it was before March 8, 
2004, but it is also much too early 
to write its obituary.” 

If the prosecutor foresees both the 
absolute inability to call the 
declarant as a witness at trial and 
a judicial determination that the 
hearsay contains a testimonial 
statement, then the state must find 
a procedural option to provide the 
defendant an opportunity for cross- 
examination before trial. Otherwise, 
the hearsay evidence will be inad- 
missible. Under Fla. R. Crim. P. 
3.190 (j), either party may seek a 
court order for the taking of a depo- 
sition to perpetuate testimony. If the 
foreseen unavailability comes 
about, the deposition would pre- 
serve the testimony for trial. Fur- 
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ther, because it would provide the 
defendant with the necessary oppor- 
tunity for cross-examination, it 
should satisfy the confrontation 
rules for hearsay evidence contain- 
ing testimonial statements made by 
that declarant. It is questionable, 
however, whether the finding of a 
substantial probability of severe 
mental or emotional harm to a child 
complainant would qualify as a cir- 
cumstance permitting this type of 
deposition. The rule seems to con- 
template only the physical inability 
to attend trial as the requisite ne- 
cessity for a deposition to perpetu- 
ate testimony, although it could be 
interpreted to include mental or 
emotional inability.*! 

If the crime charged in a Florida 
circuit court is a felony and the de- 
fense has opted for reciprocal dis- 
covery, the defense may take discov- 
ery depositions of eyewitnesses, 
which includes most complaining 
witnesses.*? Could this “opportu- 
nity,” if exercised, or even if not ex- 
ercised, allow the admission of tes- 
timonial statements from a 
declarant who later becomes un- 
available, either physically or psy- 
chologically? 

An initial problem is that the 
Florida discovery rule was amended 
in 1989 to prohibit the presence of 
the defendant at discovery deposi- 
tions without a court order or stipu- 
lation of the parties.** Thus, if a dis- 
covery deposition is to have any 
chance of substitution for at-trial 
confrontation, the prosecution will 
at least have to offer to stipulate to 
the attendance of the defendant, 
who, in turn, will have to be given 
the opportunity to attend. 

Second, a number of Florida deci- 
sions have firmly and without quali- 
fication limited the admissibility of 
testimony at discovery depositions to 
use only for impeachment.* But con- 
trary to this constraint of Florida law, 
it seems clear that if the defendant’s 
confrontation of the witness at a dis- 
covery deposition is to substitute for 
cross-examination at trial, then the 
deposition testimony will have to be 
admissible as substantive proof to 
the same extent as it would be if so- 
licited on cross-examination at trial. 
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Because the Florida decisions cat- 
egorically prohibit this result, the 
only option for the state would seem 
to be to anticipate and try to avoid 
the impediment by waiving on the 
record, and in advance of the deposi- 
tion, any objection to the defendant’s 
substantive use of the discovery 
deposition.“ 

Assuming these problems in 
Florida law can be avoided by 
waiver or by stipulation, or if the 
state law is changed as a result of 
Crawford, the federal constitutional 
issues of whether the “opportunity 
to cross-examine” must actually be 
exercised,*’ and to what degree the 
“opportunity” includes the motive of 
defense counsel to conduct a trial- 


like cross-examination, will also 
have to be settled. The discovery 
deposition procedure gives the de- 
fense a broad “opportunity” to probe 
the knowledge of the witness; the 
question is whether the context suf- 
ficiently alerts the defense to use it 
to the fullest extent and whether 
that matters. In order to focus the 
defense motivation before the depo- 
sition, it would be advisable for the 
prosecutor to make complete and 
detailed disclosure to the defense of 
the content of the proposed hearsay 
evidence and of the possibility or 
probability of the unavailability of 
the declarant at trial. 

In Roberts, the Court addressed 
the adequacy of the defendant’s ex- 


amination of a declarant at an ad- 
versary preliminary hearing.** The 
Court held that the requirement of 
confrontation was satisfied where 
the opportunity was exercised, was 
not “di minimus,” and “was the 
equivalent of significant cross-ex- 
amination.*® The Court did not say 
whether the wnexercised opportunity 
for examination alone would be suf- 
ficient. Because Crawford rejected 
the reasoning of Roberts but ap- 
proved the result,®° any equivalent 
cross-examination today should 
meet the constitutional standard.*! 
Crawford also uses the unadorned 
phrase “a prior opportunity for cross- 
examination,”” which may or may 
not be interpreted as shorthand for 
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a more expanded requirement in- 
cluding actual exercise and motive. 


Conclusion 

In sum, the final impact of 
Crawford on criminal trials will de- 
pend on how the major issues dis- 
cussed herein are ultimately re- 
solved. In the interim, courts will 
differ regarding what statements 
are testimonial and what the 
Crawford rules require. The final 
impact may be slight, either because 
the testimonial statement category 
is limited or because compliance 
with the rules turns out to be fea- 
sible, with the former being some- 
what more likely than the latter. 
Indeed, if the testimonial statement 
category is limited, the Crawford 
regime might be no less favorable 
to the admissibility of hearsay than 
the displaced “reliability” structure 
of Roberts. Conversely, if the testi- 
monial statement concept is expan- 
sively interpreted, Crawford could 
be a hammer blow for the prosecu- 
tion of cases with unwilling, inca- 
pable, or unobtainable declarants. 
In the meantime, where there is 
doubt, the prosecution must make 
every effort to produce declarants as 
witnesses at trial. Failing that, the 
prosecution should take anticipa- 
tory measures regarding the depo- 
sition options discussed herein to 
improve the chances that the defen- 
dant will have the constitutionally 
required opportunity to confront the 
declarant prior to trial. O 


1 The Court remanded the case to the 
state court for further proceedings, 
which could include the question of 
harmless error. Jd. at 1359 n.1; see, e.g., 
Whelchel v. Washington, 232 F.3d 1197, 
1205-06 (9th Cir. 2000). Confrontation 
errors may also be harmless in Florida. 
See State v. Clark, 614 So. 2d 453, 454 
(Fla. 1992); Brown v. State, 721 So. 2d 
814, 816 (Fla. 4th D.C.A. 1998). In a 
number of other cases, including one 
from Florida, Corona v. Florida, 124 S. 
Ct. 1354 (2004), the Court granted cer- 
tiorari, vacated judgment, and re- 
manded for further consideration in 
light of Crawford. There is no Florida 
opinion in Corona; the conviction was 
affirmed without opinion by the Fifth 
District Court of Appeal. Corona v. 
State, 853 So. 2d 430 (Fla. 5th D.C.A. 
2003) (Table). From the petitioner’s re- 
ply to the state’s response to the peti- 


tion for certiorari, available at 2004 WL 
569468, it appears that the prosecution 
was for sexual battery, that neither the 
child complainant nor her mother tes- 
tified, and that police witnesses testi- 
fied to out-of-court assertions made to 
them by both declarants. 

2 The hearsay was admitted under the 
“statement against penal interest” ex- 
ception, on the theory that the wife 
might have had criminal responsibility 
as an accomplice. Crawford’s wife did 
not testify at his trial. An oddity of the 
Crawford case is that Crawford exer- 
cised a state statutory spousal privilege 
to exclude her as a witness. Both the 
intermediate appellate court and the 
Washington Supreme Court ruled that 
the defendant’s exercise of the privilege 
did not waive his confrontation right. 
State v. Crawford, 54 P.3d 656, 660 
(2002). This finding had no effect in the 
decision of the Washington Supreme 
Court, of course, because it went on to 
find that there was no confrontation 
violation and affirmed the conviction, 
thus making its “no waiver” ruling of 
academic interest only. The prosecution 
opted not to seek review of this ruling, 
and the Supreme Court expressed “no 
opinion” on the matter. Jd. at 1359 n.1. 
Of course, the exercise of a statutory 
privilege by the defendant could not be 
viewed as blameworthy behavior on his 
part sufficient to forfeit his right of con- 
frontation. Existing law recognizes that 
if the defendant wrongfully procures 
the unavailability of the witness, then 
he has forfeited his right to be con- 
fronted by that witness. The Crawford 
opinion accepted this doctrine. “For ex- 
ample, the rule of forfeiture by wrong- 
doing (which we accept) extinguishes 
confrontation claims on essentially eq- 
uitable grounds; it does not purport to 
be an alternative means of determin- 
ing reliability.” Jd. at 1370 (emphasis 
added). The privilege question is one of 
waiver, however, not one of forfeiture. 
See State v. Meeks, 88 P.3d 789, 794 
(Kan. 2004), and People v. Moore, 2004 
WL 1690247 (Colo. App. 2004), for post- 
Crawford decisions applying the forfei- 
ture doctrine to avoid confrontation is- 
sues. 

5 Chief Justice Rehnquist, joined by 
Justice O’Connor, concurred in the 
judgment, agreeing that the evidence 
was inadmissible under existing law, 
but disagreeing strongly with the 
majority’s new theory and analysis. 
Crawford, 124 S.Ct. at 1374. 

* “Tn all criminal prosecutions, the ac- 
cused shall enjoy the right... to be 
confronted with the witnesses against 
him.” U.S. Const. amend. VI. 

> The possible retroactive application 
of Crawford is also a fascinating sub- 
ject but space constraints consign that 
topic to another time. See, e.g., People 
v. Edwards, 2004 WL 1575250 (Colo. 
App. 2004) (not final), holding Crawford 
not retroactive. 

® The confrontation clause addresses 
only the admission of hearsay, i.e., evi- 
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dence of out-of court assertions offered 
to prove their truth. “(The Clause also 
does not bar the use of testimonial 
statements for purposes other than es- 
tablishing the truth of the matter as- 
serted. See Tennessee v. Street, 471 U.S. 
409, 414 (1985).)” Crawford, 124 S.Ct. 
at 1369 n. 9. See, e.g., People uv. 
McPherson, 2004 WL 1632056 (Mich. 
App. 2004) (holding Crawford inappli- 
cable where accomplice’s confession 
was admitted only to impeach defen- 
dant). 

7 The Court in Crawford said nothing 
to alter its prior language on unavail- 
ability. See, e.g., Ohio v. Roberts, 448 
U.S. 56, 74-75 (1980) (“The ultimate 
question is whether the witness is un- 
available despite good-faith efforts un- 
dertaken prior to trial to locate and 
present that witness. As with other evi- 
dentiary proponents, the prosecution 
bears the burden of establishing this 
predicate.”) Under Crawford, if the evi- 
dence is “testimonial,” the prosecution 
must make a constitutionally adequate 
effort to produce the witness at trial 
even if the defendant had a prior op- 
portunity to cross-examine. 

The Crawford decision may gener- 
ate a full fledged examination of the 
proposition that some prospect of men- 
tal or emotional harm to a child com- 
plainant caused by facing the defendant 
in court is a constitutionally sufficient 
reason to withhold the child as a wit- 
ness. As discussed infra, in the text ac- 
companying notes 34 to 44, the Su- 
preme Court in Maryland v. Craig, 497 
U.S. 836 (1990) (5-4) did find the threat 
of moderate harm to a child witness 
sufficient to permit testimony by closed 
circuit television. See text accompany- 
ing notes 43 to 48 for a discussion of 
the continuing validity of Craig. In 
Idaho v. Wright, 497 U.S. 805, 815-16 
(1990), the Court had the opportunity 
to address the unavailability require- 
ment where the hearsay had been ad- 
mitted in a child sexual abuse prosecu- 
tion under the non-firmly rooted 
“catch-all” exception. Instead, it de- 
toured around the. issue by assuming 
“unavailability” without addressing it 
as a constitutional requirement (in a 
case where a child was withheld as a 
witness at trial because she was “inca- 
pable of communicating with the jury”), 
and reversing on the ground that the 
hearsay did not have the required “par- 
ticularized guarantees of trustworthi- 
ness.” Id. at 814. The closest thing to a 
considered evaluation of the issue in 
Florida is found in Seaman v. State, 608 
So. 2d 71, 73-74 (Fla. 3d D.C.A. ). The 
decision upholding the constitutional- 
ity of Fa. Star. §90.803(23) (2004) (the 
“child victim” hearsay exception), Perez 
v. State, 536 So. 2d 206 (Fla. 1988), in- 
volved hearsay from a child complain- 
ant who did not testify because of a 
finding of a “substantial likelihood of 
severe emotional or mental harm,” but 
there is no discussion of constitutional 
sufficiency of that standard. 
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8 Crawford, 124 S.Ct. at 1374. 
ld 


10 Roberts, 448 U.S. 56, 63. 

11 Td. at 66. “Firmly rooted” exceptions 
recognized by the Court after Roberts 
were the co-conspirator admission ex- 
ception, Bourjaily v. U.S., 483 U.S. 171, 
182 (1987), the excited utterance excep- 
tion, White v. Illinois, 502 U.S. 346, 351 
n.1, 356 n.8, and the statement for pur- 
poses of medical diagnosis or treatment 
exception, White, 502 U.S. at 351 n.1, 
356 n. 8. Before Roberts, the Court had 
recognized that dying declarations were 
firmly rooted in evidence law, Mattox 
v. U.S., 146 U.S. 140, 151 (1895), and 
there was obiter dictum in Roberts that 
business records might also be in that 
category. 448 U.S. at 66 n.8. 

2 Roberts, 448 U.S. at 66; see also 
Idaho v. Wright, 497 U.S. 805, 820 
(1990) (holding that in determining 
whether the required particularized 
guarantees of trustworthiness existed, 
courts were to consider only the circum- 
stances surrounding the making of the 
hearsay assertions themselves and not 
other evidence in the case corroborat- 
ing the accuracy of the hearsay asser- 
tion). 

In the special case of the hearsay ex- 
ception for “former testimony,” the pros- 
ecution also had to show the unavail- 
ability of the declarant. The 
unavailability requirement was ad- 
vanced in Ohio v. Roberts as generally 


applicable to all hearsay but was later 
eliminated as a requirement if the hear- 
say exception was “firmly rooted.” U.S. 
v. Inadi, 475 U.S. 387 (1986); White v. 
Illinois, 502 U.S. 346 (1992). 

13 See Crawford, 124 S.Ct. at 1371. 

4 Td.at 1370. 

15 Td. at 1370. The treason trial of Sir 
Walter Raleigh in 1603, who was con- 
victed partly on the ex parte accusa- 
tions of Lord Cobham and over the un- 
availing pleas of Raleigh to produce 
him, was the centerpiece of this history 
but by no means the only significant 
contributor. 

16 Td. at 1364-65 (Citations and foot- 
note omitted.). 

17 See text accompanying note 9, su- 


pra. 


18 Plea allocutions were described as 
“plainly testimonial statements.” 
Crawford, 124 S. Ct. at 1372. 

19 Grand jury testimony of a declarant 
who does not testify at trial is inadmis- 
sible under the Florida law of evidence. 
It is not “former testimony” because the 
defense had no opportunity to examine 
the witness at the grand jury stage. FLa. 
Star. §§90.803(22) and 90.804(2)(a). It 
has been admitted occasionally in fed- 
eral court under the “catch-all” excep- 
tion, but that provision is not currently 
in the Florida Evidence Code. See, e.g., 
US. v. Barlow, 693 F.2d 954, 961-63 
(6th Cir. 1982), cert. denied, 461 U.S. 945 
(1983); U.S. v. Earles, 113 F.3d 796, 800 


(8th Cir. 1997) cert. denied, 522 U.S. 
1075 (1998); U.S. v. Marchini, 797 F.2d 
759, 764 (9th Cir. 1986), cert. denied, 
479 U.S. 1085 (1987). It may also be 
admissible under the definitional exclu- 
sion from hearsay §90.801(2), but a pre- 
condition of this section is that the 
declarant testify at trial and thus con- 
frontation would be satisfied. Moore v. 
State, 452 So. 2d 559, 562 (Fla. 1984) 
(“We therefore hold that under 
§90.801(2)(a), Florida Statutes (1981), 
the prior inconsistent statement of a 
witness at a criminal trial, if given un- 
der oath before a grand jury, is excluded 
from the definition of hearsay and may 
be admitted into evidence not only for 
impeachment purposes but also as sub- 
stantive evidence on material issues of 
fact”), cited with approval in State v. 
Green, 667 So. 2d 756, 758 (Fla. 1995). 

The admission of “former testimony” 
in Florida requires a prior opportunity 
to examine the declarant with the same 
or similar motive and a showing that 
the declarant is unavailable. These are 
the Crawford requirements. The show- 
ing of unavailability is required under 
§90.804(2)(a) by its terms, and under 
§90.803(22), not by the statute, but by 
decision of the Florida Supreme Court 
applying the pre-Crawford confronta- 
tion law. State v. Abreu, 837 So. 2d 400 
(Fla. 2003). 

Statements against penal interest 
made by accomplices under interroga- 
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tion by police and offered by the state 
have been inadmissible in Florida as a 
practical matter for at least two de- 
cades. The few cases where such state- 
proffered evidence has been admitted 
involved situations that are almost cer- 
tainly nontestimonial, i.e., statements 
made to friends associates, or co-con- 
spirators and not to police interroga- 
tors. See Farina v. State,679 So. 2d 1151 
(Fla. 1996); Machado v. State, 787 So. 
2d 112 (Fla. 4th D.C.A. 2001); Maugeri 
v. State, 460 So. 2d 975 (Fla. 3d D.C.A. 
1984). 

Finally, no Florida decision has been 
found holding that an incriminating 
statement of a nontestifying accomplice 
made in his plea allocution hearing is 
admissible as a statement against pe- 
nal interest. 

20 See text accompanying notes 15 and 
16, supra. 

21“The text of the Confrontation 
Clause reflects this focus. It applies to 
‘witnesses’ against the accused—in 
other words, those who ‘bear testimony.’ 
1 N. Webster, An American Dictionary 
of the English Language (1828). ‘Testi- 
mony, in turn, is typically ‘[a] solemn 
declaration or affirmation made for the 
purpose of establishing or proving some 
fact.’ Id. An accuser who makes a for- 
mal statement to government officers 
bears testimony in a sense that a per- 
son who makes a casual remark to an 
acquaintance does not.” Crawford, 124 
S.Ct. at 1364. 

» Affidavits and other documents pre- 
pared by and setting forth the asser- 
tions of state agents with the contem- 
plation of later use in evidence would 
also seem to fall squarely within the 
concept of “testimonial statements. 
Reports generated by law enforcement 
with prosecution in mind are generally 
not admissible under the public records 
exception in many jurisdictions, includ- 
ing Florida, but Florida evidence law 
does admit affidavits stating the results 
of blood and breath tests if certain 
statutory requirements are met. See 
Fira. Stat. §90.803(8) (2004); 
§316.1934(5) (vehicles); §327.354 
(boats). See, e.g., Schofield v. State, 867 
So. 2d 446, 447-48 (Fla. 3d D.C.A. 
2004). The scheme places the burden 
on the defendant to subpoena the affi- 
ant in these cases. After Crawford, the 
safe prosecutorial practice is to call the 
operator as a witness. These affidavits 
look to be within the core concern of 
Crawford. See, e.g., People v. Rogers, 
2004 WL 1405875 (N.Y. App. Div. 2004) 
(admitting blood alcohol content report 
as business record violated Crawford); 
City of Las Vegas v. Walsh, 91 P.3d 591, 
594 (Nev. 2004) (admitting nurse’s affi- 
davit regarding blood withdrawal vio- 
lated Crawford). 

*8 This interpretive approach is sup- 
ported by Justice Scalia’s suggestion 
that one possible definition among oth- 
ers of “testimonial” statements would 
be ‘extrajudicial statements . . . con- 
tained in formalized testimonial mate- 


rials, such as affidavits, depositions, 
prior testimony, or confessions, White 
v. Illinois, 502 U.S. 346, 365 (1992) (Tho- 
mas, J., joined by Scalia, J., concurring 
in part and concurring in judgment).” 
Crawford, 124 S. Ct. at 1364. Notice 
that this statement makes no reference 
to the perceptions or expectations of the 
participants, but rather mentions only 
“formalized testimonial materials.” 

Two New York decisions suggest this 
method. See People v. Moscat, 2004 WL 
615113 (N.Y. City Crim. Ct. 2004) (“A 
testimonial statement is produced 
when the government summons a citi- 
zen to be a witness; in a 911 call, it is 
the citizen who summons the govern- 
ment.”); People v. Newland, 775 
N.Y.S.2d 308, 309 (2004) (“We conclude 
that a brief informal remark to an of- 
ficer conducting a field investigation, 
not made in response to ‘structured 
police questioning’ [citing Crawford] 
should not be considered testimonial, 
since it ‘bears little resemblance to the 
civil-law abuses the Confrontation 
Clause targeted.”) See also Fowler v. 
State, 809 N.E.2d 960, 964 (Ind. App. 
2004); Hammon v. State, 809 N.E.2d 
945, 952 (Ind. App. 2004). 

Two Florida decisions, published 
shortly before this article went to press, 
involved the application of Crawford to 
interactions arranged by police inves- 
tigators where the defendant, either ex- 
pressly or by silence, arguably adopted 
statements made to him by a co-perpe- 
trator. It would seem that these events, 
arranged by the state with the obvious 
motivation of obtaining evidence, 
should be within Crawford’s condem- 
nation, but the issue is far from clear. 
In Florida, these adopted statements 
are admissible under the omissions “ex- 
ception” to the hearsay rule. Section 
90.803(18)(b). Under the Federal Rules 
of Evidence, admissions are “excluded” 
from the definition of hearsay. Federal 
Rule of Evidence 801(d). The federal ap- 
proach is logically consistent with the 
idea that hearsay is excluded because 
of the lack of cross-examination of the 
declarant at the time the statement is 
made. If an admission is the statement 
of the defendant, either actually or by 
adoption, the inability of the defendant 
to cross-examine himself should raise 
no reliability concern on his part. Thus, 
no “exception” to the general rule of ex- 
clusion is necessary because the evi- 
dence is not hearsay. Consequently, al- 
though the scenarios constructed by 
police with the purpose of exposing one 
suspect to accusatory statements of 
another are exactly the type of context 
that could produce testimonial state- 
ments of a declarant, in this case the 
declarant, either expressly or by si- 
lence, is the declarant. A claim of con- 
stitutional denial of the right to be con- 
fronted by oneself seems dubious. The 
defendant’s own affirmative statements 
made in such an arranged meeting 
would certainly be admissible. Compare 
US. v. Saget, 2004 WL 1682772 (2d Cir. 
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2004). 

Consistent with this view, the court 
in Globe v. State, 2004 WL 524928 (Fla. 
2004), while noting the almost contem- 
poraneous decision of Crawford, reaf- 
firmed its prior view that adoptive ad- 
missions do not implicate the 
confrontation clause. On the other 
hand, in the slightly later decision of 
State v. Hernandez, 2004WL1354252 
(Fla. 3d D.C.A. 2004) (not final), on a 
petition of certiorari by the state, the 
court refused to overturn a trial court’s 
ruling excluding adoptive admissions of 
the defendant in a police-arranged 
phone conversation with a co-perpetra- 
tor. “As such, because the co- 
defendant’s statements are testimonial 
under Crawford, admission of those 
statements at trial would violate the 
Sixth Amendment Confrontation 
Clause because Hernandez had no op- 
portunity to cross-examine the co-de- 
fendant.” Id. 

24 Compare People v. Sisavath, 2004 
WL 1172889 (Cal. App. 2004) (child 
statement testimonial); Snowden v. 
State, 846 A.2d 36, 47 (Md. App. 2004) 
(same); State v. Courtney, 682 N.W.2d 
186, 196-97 (Minn. 2004) (same); and 
People v. Vigil, 2004 WL 1352647 (Colo. 
App. 2004) (not final) (same); with 
People v. Geno, 2004 WL 893947 (Mich. 
App. 2004) (child statement 
nontestimonial); and State v. Vaught, 
682 N.W.2d 284-91 (Neb. 2004) (same). 

25 See, e.g., Doe v. Heck, 327 F.3d 492, 
510 (7th Cir. 2003) (applying the 
Fourth Amendment to child welfare 
caseworkers where the specific focus 
of their activity was to gather 
information); Heartland Acad. Cmty. 
Church v. Waddle, No. 2:01CV00060 
ERW, 2004 U.S. Dist. LEXIS 8465 (E.D. 
Mo. May 11, 2004) (same); Estelle v. 
Smith, 451 U.S. 454, 467 (1981) (de- 
fendant had a right to a Miranda warn- 
ing prior to pretrial psychiatric exami- 
nation); Cates v. State, 776 S.W.2d 170 
(defendant had a right to Miranda 
warning prior to interrogation by a 
caseworker whose “express purpose” 
was “discovering, and investigating al- 
legations of child abuse, and turning 
her findings over to the proper author- 
ity responsible for the prosecution of 
the child abuse”). 

26 The Crawford opinion contemplates 
the release of nontestimonial hearsay 
from confrontation clause scrutiny. 
“Where nontestimonial hearsay is at is- 
sue, it is wholly consistent with the 
Framers’ design to afford the States 
flexibility in their development of hear- 
say law, as does Roberts, and as would 
an approach that exempted such state- 
ments from Confrontation Clause scru- 
tiny altogether.” Crawford, 124 S. Ct. 
at 1374. 

Arguably, however, the admission of 
nontestimonial hearsay would still be 
subject to constitutional scrutiny under 
the due process clause. The only signifi- 
cant legal effect of changing the consti- 
tutional heading from confrontation to 
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due process would be in the case of non- 
firmly rooted hearsay. There, it would 
free the courts in their search for “par- 
ticularized guarantees of trustworthi- 
ness” from the constraint of looking only 
to the circumstances attending the mak- 
ing of the hearsay assertion itself and 
allow consideration of other corroborat- 
ing evidence in the case tending to sup- 
port the accuracy of the hearsay state- 
ment. See supra note 12. 

The Florida Supreme Court may 
have already adopted this due process 
approach by holding the hearsay excep- 
tion for elderly persons set forth in 
§90.803(24) of the Florida Evidence 
Code unconstitutional, apparently with- 
out regard to whether the elderly 
declarant would or could testify as a 
witness. Conner v. State, 748 So. 2d 950 
(Fla. 1999). The declarant in Conner died 
prior to trial and there was never an op- 
portunity to cross-examine him. That 
fact, however, was not used by the court 
to limit its holding to only cases where 
the elderly declarant does not testify at 
trial. The court focused instead on the 
statute itself and its perceived inad- 
equate procedure to guarantee the reli- 
ability of the hearsay, i.e., a due process 
type of objection. A standard confronta- 
tion analysis would have stated that 
because the declarant did not testify, and 
the hearsay exception was not “firmly 
rooted,” the circumstances surrounding 
the making of the hearsay statement 
must have guaranteed its trustworthi- 
ness. The statute itself has confronta- 
tion significance, as opposed to due pro- 
cess significance, only to the extent that 
the exception was not “firmly rooted.” 
See also State v. Hosty, 835 So. 2d 1202 
(Fla. 4th D.C.A. 2003), citing Conner and 
taking a “facial analysis” approach to the 
“disabled adult” hearsay exception stat- 
ute, and finding it facially unconstitu- 
tional, and State v. Brocca, 842 So.2d 291 
(Fla.3d D.C.A. 2003). Judge Cope, in his 
dissent in State v. Brocca, recognized the 
above description of Conner but argued 
that the decision addressed only the par- 
ticular hearsay in that case. 

*7 Crawford, 124 S.Ct. at 1364. Some 
support for this view is found in the 
Court’s reference to White v. Illinois, 
which found no confrontation violation 
where the trial court admitted an accu- 
sation of a child complainant made to a 
police officer 45 minutes after the al- 
leged abuse. The Court said, “Although 
our analysis in this case casts doubt on 
that holding, we need not definitively re- 
solve whether it survives our decision 
today... .” Id. at 1354. The Ceurt re- 
ferred again to White in footnote 8 and 
said that it was “arguably in tension” 
with its decision. Jd. at 1368, n.8. Of 
course, if the hearsay in White in fact 
contained a testimonial statement, then 
the result would have been directly in 
conflict with Crawford, and White should 
have been overruled. Nonetheless, these 
comments do comprehend that the ex- 
cited utterance made to the police officer 
in White might have been a “testimonial” 


statement and the Court certainly did 
not foreclose that result. It is also note- 
worthy that the Crawford opinion ig- 
nored a number of other hearsay state- 
ments in White, made by the child to 
persons other than the police. 

Support might also be found in the 
Court’s observation that the common 
law may have admitted “testimonial” 
dying declarations. Specifically, in foot- 
note 6, the Court, while making its usual 
disclaimer that it need not decide the 
point, recognized the existence of a hear- 
say exception for dying declarations at 
the time of the framing and noted that 
“many dying declarations may not be 
testimonial,” but that “there is author- 
ity for admitting even those that clearly 
are.” The Court concluded, “If this ex- 
ception must be accepted on historical 
grounds, it is sui generis.” [Italics in 
original.] What is missing here, however, 
is any description of when dying decla- 
rations might be “testimonial.” These 
might consist of hospital interviews of 
the injured party by police hours or days 
after the criminal event and motivated 
completely by the official desire to de- 
velop evidence, i.e., a type of statement 
included as “testimonial” by the limited 
interpretive approach suggested herein. 
If so limited, the discussion offers no 
support for expanding Crawford far be- 
yond its facts. Indeed, these comments 
might argue strongly against an expan- 
sive interpretation of the “testimonial” 
concept. Because the common law did 
generally admit dying declarations, and 
none of them appear to have been made 
in the context of ex parte judicial pro- 
ceedings or to the then nonexistent po- 
lice conducting a post-crime interroga- 
tion, the framers almost certainly had 
no objection to statements provoked 
proximately by the commission of the 
crime, even if made by the declarant 
with the hope or expectation that their 
statements might later find their way 
into evidence 

25 Compare, e.g., Bell v. State, 2004 WL 
1143964 (Ga. 2004) (hearsay contained 
testimonial statement); with Cassidy v. 
State, 2004 WL 1114483 (Tex. App. 2004) 
(hearsay not testimonial); and People v. 
Compan, 2004 WL 1123526 (Colo. App. 
2004) (same). 

One can imagine, for instance, ex- 
cited utterances subdivided into “really 
excited utterances” that are non-testi- 
monial statements, standard “excited ut- 
terances” that could go either way, and 
“mildly excited utterances” that would 
be admissible under the hearsay excep- 
tion but excluded because they contain 
“testimonial” statements. 

°° See supra note 27. In effect, the ex- 
pansive approach seems to be the an- 
tithesis of the historical method used in 
Crawford. It does fit comfortably within 
the “core values” type of generous inter- 
pretation of the constitutional text that 
produced the Roberts rules, however. 

%° The Crawford facts demonstrate one 
of the unique exceptions: had the pros- 
ecutor called the defendant’s wife to the 
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stand, it would have achieved nothing 
because the defendant had the power, 
which he exercised, to prevent her testi- 
mony. See supra note 2. There may be a 
few other situations as outlined in note 
31, infra. 

31 In US. v. Owens, 484 U.S. 554, 557— 
61 (1988), the Court held that the oppor- 
tunity to cross-examine the declarant at 
trial satisfies the constitutional guaran- 
tee. “It is sufficient that the defendant 
has the opportunity to bring out such 
matters as the witness’ bias, his lack of 
care and attentiveness, his poor eyesight, 
and even (what is often a prime objec- 
tive of cross-examination, see 3A J. 
Wigmore, Evidence §995, pp. 931-32 (J. 
Chadbourn rev. 1970)) the very fact that 
he has a bad memory.” Jd. at 559. The 
Court expressly approved Justice 
Harlan’s statement, concurring in Cali- 
fornia v. Green, 399 U.S. 149, 157-64 
(1970), that a witness’s inability to “re- 
call either the underlying events that are 
the subject of an extra-judicial statement 
or previous testimony or recollect the cir- 
cumstances under which the statement 
was given, does not have Sixth Amend- 
ment consequence.” See Cooley v. State, 
2004 WL 1175155 (Md. App. 2004), ap- 
plying this doctrine post-Crawford to find 
confrontation satisfied where the witness 
testified completely contrary to his hear- 
say assertion. See also People v. 
Candelaria, 2004 WL 135257 (Colo. App. 
2004) (not final); State v. Gorman, 2004 
WL 1636585 (Me. 2004). 

It may be that the presence at trial of 
a witness, whose failure of memory is 
both dishonest and so complete that 
cross-examination is futile, does not pro- 
vide confrontation. There is considerable 
agreement among lower courts that “a 
feigned lack of recollection regarding the 
facts contained in a prior statement con- 
stitutes inconsistent testimony.” Com- 
monwealth v. Sineiro, 740 N.E.2d 602 
(Mass. 2000); see also U.S. v. Knox, 124 
F.3d 1360 (10th Cir. 1997) (“A well-settled 
body of case law holds that where a 
declarant’s memory loss is contrived it 
will be taken as inconsistent with a prior 
statement for purposes of applying Rule 
801(d)(1)(A)”). Prior to Owens, some 
courts held that a witness who feigns 
memory is effectively refusing to testify 
and is, therefore, unavailable for confron- 
tation purposes. U.S. v. Fiore, 448 F.2d 
112 (1971); State v. Lomax, 608 P.2d 959, 
967 (Kan. 1980); see also U.S. v. Barbati, 
284 F. Supp. 409 (D.C.N.Y. 1968) (noting 
in an opinion by Judge Weinstein that 
“lilf a witness attempted to fobb off de- 
fense counsel’s cross-examination by 
claiming that his memory had failed and 
if that claim were suspect, the court could 
... treat the failure of memory as equiva- 
lent to a refusal to testify on the ground 
of privilege.”). Though few cases after 
Owens squarely address the issue of 
feigned memory loss, the trend among 
lower courts appears to be that the con- 
frontation right is satisfied so long as the 
witness is physically available for cross- 
examination. U.S. ex rel. Trejo v. Schomig, 
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No. 02 C 4387, 2003 U.S. Dist. LEXIS 
2657 (N.D. Ill. Feb. 24, 2003) (witness’ 
“memory lapse, feigned or real” did not 
render her unavailable for confrontation 
purposes); State v. Quintero, 823 P.2d 981, 
985 (Ore. App. 1991) (holding that there 
was no confrontation right violation even 
“if witness’ claim of memory loss was in- 
sincere”); see also U.S. v. Milton, 8 F.3d 
39, 47 (D.C. Cir. 1993) (holding that there 
was no confrontation clause violation 
where witness claimed not to remember 
either his prior statement nor the event it 
described); Vaska v. State, 74 P.3d 225 , 228- 
29 (Alaska Ct. App. 2003) (holding that 
there was no confrontation violation where 
witness “could not shed any light on 
whether the incident about which the state- 
ment was made occurred, whether she 
made the statement, or the circumstances 
under which she made the statement”). 

Fra. Star. §92.54 (2004). 

33 Star. §92.53 (2004): 

34 Craig, 497 U.S. at 855. 

35 Myles v. State, 602 So. 2d 1278, 
1281(Fla. 1992): 

The Craig requirements are not pre- 
cisely the same as those provided in the 
child-witness statute. The statute, for ex- 
ample, requires a substantial likelihood 
of at least moderate emotional or mental 
harm [FN4] if the child is required to tes- 
tify in open court, Fia. Star. §92.54(1) 
(1991), but does not specify that the harm 
must be caused by the presence of the 
defendant. Florida courts thus cannot be 
entirely assured that the federal require- 
ments are met merely by following the 
statutory standard, and vice versa. To be 
valid, the trial court’s inquiry, findings, 
and order thus must comply with all the 
requirements of Craig and the statute. 
Fn.4. Moderate harm would satisfy the 
“more than de minimis” requirement of 
Craig. 

36 Hopkins v. State, 632 So. 2d 1372, 1376 
(Fla. 1994). 

37 Once invoked, the statutory proce- 
dure employed by Florida courts under 
Fra. Stat. §92.54 is, in all relevant as- 
pects, virtually identical to the one ap- 
proved by the Court in Maryland v.Craig. 
Compare F1a. Stat. §92.54 (2004) with 
Mary.anp Cts. & Jup. Proc. Cope ANN. 
§9-102. Most significantly, Florida’s stat- 
ute provides that “[t]he defendant’s right 
to assistance of counsel, which includes 
the right to immediate and direct com- 
munication with counsel conducting 
cross-examination, must be protected 
and, upon the defendani’s request, such 
communication shall be provided by any 
appropriate electronic method.” FLA. Star. 
§92.54(4); cf: Craig, 497 U.S. 836, 841-42 
(noting that, under Maryland’s closed cir- 
cuit procedure, the “child witness is .. . 
examined and cross-examined in the 
separate room, while . . . [t]he defendant 
remains in electronic communication 
with defense counsel... .”). 

Although it was without occasion to 
hold that FLA. Srar. §92.54 was constitu- 
tional under Craig, the Florida Supreme 
Court in Hopkins v. State seemed to indi- 
cate that it would so hold if faced with the 


issue: 632 So. 2d 1372, 1375 (Fla. 1994) 
(citations omitted) (finding that the trial 
court failed to make the requisite findings 
under §92.54). 

In Glendenning v. State, 536 So. 2d 212, 
217 (1988), the Florida Supreme Court 
expressly held that §90.53 did not violate 
either the federal or Florida right to con- 
frontation. 

38 Craig, 497 U.S. 836, 848. 

39 Td. at 861. 

40 When one measures the group of jus- 
tices in the majority of seven, including 
Justices Ginsberg, Souter, Stevens, 
Kennedy (who was in the majority in 
Craig), and Breyer, against the historical 
method of Justice Scalia’s opinion, the cau- 
tionary thought occurs that any extension 
of Crawford to significantly different set- 
tings might produce surprising fragmen- 
tation of the majority. On the other hand, 
two years ago the Court did refuse to ap- 
prove an amendment to Federal Rule of 
Criminal Procedure 26(b) that would have 
allowed televised testimony in criminal 
trials upon a showing, inter alia, of excep- 
tional circumstances. See Amendments to 
Rule 26(b), 207 F.R.D. 93 (2002) (separate 
statement of Justice Scalia). 

4. Fra. R. Crim. P. 3.190(j)(1) requires the 
applicant to submit affidavits or a veri- 
fied motion containing evidence from 
“credible persons that a prospective wit- 
ness resides beyond the territorial juris- 
diction of the court or may be unable to 
attend or be prevented from attending a 
trial or hearing, that the witness’s testi- 
mony is material, and that it is necessary 
to take the deposition to prevent a failure 
of justice” (emphasis added). See Lima v. 
State, 732 So. 2d 1173, 1174-75 (Fla. 3d 
D.C.A. 1999), holding that a witness’s pain 
and discomfort from a motorcycle accident 
and later multiple surgeries was sufficient 
to satisfy the rule. The use of this proce- 
dure in cases of child sex abuse is uncer- 
tain. Under the current wording of the 
rule, the “severe mental or emotional 
harm” upon which the prosecutor would 
seek to withhold the child as a witness at 
trial would have to be construed to be 
within the phrase “may be unable fo at- 
tend ...a trial.” Further, Rule 3.190(j)(6) 
allows admission of the deposition testi- 
mony at trial, a condition that would al- 
most certainly have to be satisfied if the 
deposition is to constitutionally substitute 
for confrontation at trial, only “when the 
attendance of the witness can [not] be pro- 
cured” (emphasis added). 

Fra. R. Crim. P. 3.220(b)(1)(A) (i). 

43 R. Crim. P. 3.220(h)(7) (2004). 

44 See State v. Clark, 614 So. 2d 453 (Fla. 
1992). 

45 State v. Green, 667 So. 2d 756 (Fla. 
1995); Rodriguez v. State, 609 So. 2d 493 
(Fla.1992); Hernandez v. State, 608 So. 2d 
916 (Fla. 3d D.C.A. 1992). 

46 But see Blanton v. State, 2004 WL 
1359821 (Fla. 5th D.C.A. 2004) (not fi- 
nal), stating that, notwithstanding the 
problems described in the text, the tak- 
ing of a discovery deposition of a child 
complainant of sexual battery satisfied 
the opportunity for cross-examination 


requirement of Crawford. Police had 
seized various photographs and video- 
tapes depicting the defendant and the 
child complainant in sexual acts. The 
child “made a statement to a police in- 
vestigator, recorded on audiotape, 
wherein she stated that the photographs 
and video all depicted her, that [defen- 
dant] was also depicted in several of 
them, and that it was [defendant’s] voice 
on the audio portion of the video.” The 
child did not testify at trial and the trial 
court admitted under §90.803(23) her 
statement authenticating the photos 
and videos. On appeal, the state con- 
ceded that the child’s statement was tes- 
timonial, and the defendant did not ar- 
gue that the complainant was not 
“constitutionally” unavailable. Thus, the 
only issue was whether the defendant 
had the required pre-trial opportunity 
to cross-examine the complainant. The 
court ruled that the defense discovery 
deposition of the child was sufficient to 
satisfy the requirement, but also held 
that any error in admitting the child’s 
statement was harmless. 

But see People v. Fry, 92 P.3d 970, 976 
(Colo. 2004) (holding inadequate 
defendant’s opportunity to examine 
declarant at an adversary preliminary 
hearing where only issue was probable 
cause and state law provided proceeding 
should not be a “mini-trial” on guilt or 
innocence). 

“7 In Blanton v. State, 2004 WL 1359821 
(Fla. 5th D.C.A. 2004) (not final), the court 
suggested that the unexercised opportu- 
nity to take a deposition to perpetuate 
testimony would provide the defendant 
with the constitutionally required oppor- 
tunity to cross-examine the declarant: 
Appellant argues that the deposition in 
this case could not be used as substantive 
evidence at trial because appellant did not 
depose the victim under FLa. R. Crm. P. 
3.190(j), which pertains to perpetuated 
testimony. We fail to see how this argu- 
ment has merit. Appellant clearly had the 
“opportunity” to depose the victim under 
this rule but made no such attempt. 

‘S 448 US. 56, 70 (1980). 

‘8 Id. See also Commonwealth v. Sena, 
809 N.E.2d.505, 514-15 (Mass. 2004) 
(“That the earlier cross-examination [at 
the first trial] did not cover every detail 
and every possible avenue of impeach- 
ment that counsel would now like to pur- 
sue does not change the fact that the de- 
fendant had the requisite opportunity for 
cross-examination.”) 

50 Crawford, 124 S. Ct. at 1367. 

52 Id. at 1374. 


John F. Yetter is the Roberts Pro- 
fessor of Criminal Law at the Florida 
State University College of Law. He is 
a former chair of the Criminal Law Sec- 
tion and the Florida Criminal Proce- 
dure Rules Committee, and is a mem- 
ber of the Code and Rules of Evidence 
Committee. 
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A Rock Solid Foundation for the 
Wall of Separation Between Church 
and State in Employment Decisions 

Concerning Clergy 


by Ronald P. Ponzoli, Jr. 


ederal courts rely on the “ministerial exception” 

to preclude subject matter jurisdiction over ac- 

tions by clergy members against religious orga- 

nizations for employment decisions concerning 
the hiring, firing, suspension, and placement of clergy.! 
Though the ministerial exception typically arises in Title 
VII claims, it has been extended to “any state law cause 
of action that would otherwise impinge on the church’s 
prerogative to choose its ministers or to exercise its reli- 
gious beliefs in the context of employing its ministers.” 
Bollard v. The California Province of the Society of Jesus, 
196 F.3d 940, 950 (9th Cir. 1999).? 

In spite of the fact that the ministerial exception is a 
long-established principle of First Amendment law, un- 
til the recent opinion of Southeastern Conference Asso- 
ciation of Seventh-day Adventists, Inc. v. Pastor Keith A. 
Dennis, 862 So. 2d 842 (Fla. 4th DCA 2004), Florida’s 
state courts have been limited in their adoption of the 
exception. In Dennis, the Fourth District Court of Ap- 
peal held that courts cannot assume subject matter ju- 
risdiction over employment disputes between a religious 
organization and its clergy. Id. at 844. With this opinion, 
the appellate court adopted the principles of the minis- 
terial exception, establishing powerful precedent concern- 
ing a religious organization’s right to be free from court 
intervention into matters concerning the employment of 
clergy. 


Evolution and Application of 
Ministerial Exception in Federal Courts 

The First Amendment to the U.S. Constitution provides 
that “Congress shall make no law respecting an estab- 
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lishment of religion or prohibiting the free exercise 
thereof.” This portion of the First Amendment contains 
two clauses: the Establishment Clause and the Free Ex- 
ercise Clause. Both clauses serve to prohibit unlawful 
state interference with religious institutions. The Estab- 
lishment Clause precludes excessive government en- 
tanglement with religion. EEOC v. Catholic University 
of America, 83 F.3d 455, 465 (D.C. Cir. 1996). In applica- 
tion, the “[iJnvestigation by a government entity into a 
church’s employment of its clergy” has been found to vio- 
late the Establishment Clause because the investigation 
“would almost always entail excessive government en- 
tanglement into the internal management of the church.” 
Gellington v. Christian Methodist Episcopal Church, Inc., 
203 F.3d 1299, 1304 (11th Cir. 2000). 

The Free Exercise Clause prohibits government action 
that encroaches on “the ability of a church to manage its 
internal affairs.” Catholic University of America, 83 F.3d 
at 460. This protection precludes government interfer- 
ence with church administration and the appointment 
of clergy. Id. at 463. 

McClure v. Salvation Army, 460 F.2d 553 (5th Cir. 1972), 
was the first case to articulate the ministerial exception.* 
In McClure, the complainant was a female minister of 
the Salvation Army, a church. After being terminated, 
the minister sued the Salvation Army, alleging discrimi- 
natory employment practices in violation of Title VII. 
Id. at 555. In affirming dismissal of the action for lack of 
jurisdiction, the appellate court found: 

The relationship between an organized church and its minis- 


ters is its lifeblood. The minister is the chief instrument by 
which the church seeks to fulfill its purpose. Matters touching 
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The Supreme Court stated, “Indeed, it is the essence 
of religious faith that ecclesiastical decisions are 
reached and are to be accepted as matters of 

faith whether or not rational or measurable 


by objective criteria.” 


this relationship must necessarily be 
recognized as of prime ecclesiastical con- 
cern. Just as the internal function of se- 
lecting a minister is a matter of church 
administration and government, so are 
the functions which accompany such a 
selection. It is unavoidably true that 
these include the determination of a 
minister’s salary, his place of assign- 
ment, and the duty he is to perform in 
the furtherance of the religious mission 
of the church. 


Id. at 558-59. 

Approximately four years after 
McClure, in Serbian Eastern Ortho- 
dox Diocese v. Milivojevich, 426 U.S. 
696, 725 (1976), the U.S. Supreme 
Court reversed an Illinois Supreme 
Court finding which had set aside 
the removal and defrockment of a 
church bishop. The Illinois Supreme 
Court found that the removal and 
defrockment had to be set aside as 
“arbitrary” because, in the court’s 
opinion, the church proceedings re- 
sulting in the removal and 
defrockment were not conducted ac- 
cording to the church’s constitution 
and penal code. Id. at 708. The IIli- 
nois Supreme Court amended its 
original opinion to hold that, though 
the bishop had been properly sus- 
pended, that suspension terminated 
by operation of church law when the 
bishop was not validly tried within 
one year of his indictment. Id. 

In reversing the Illinois Supreme 
Court’s ruling, the U.S. Supreme 
Court found: 


[C]ivil courts are bound to accept the 
decisions of the highest judicatories of 
a religious organization of hierarchical 
polity on matters of discipline, faith, in- 
ternal organization, or ecclesiastical 
rule, custom, or law. For civil courts to 
analyze whether the ecclesiastical ac- 
tions of a church judicatory are in that 
sense “arbitrary” must inherently entail 
inquiry into the procedures that canon 
or ecclesiastical law supposedly requires 
the church judicatory to follow, or else 
in to the substantive criteria by which 
they are supposedly to decide the eccle- 
siastical question. But this is exactly the 
inquiry that the First Amendment pro- 
hibits; recognition of such an exception 


would undermine the general rule that 
religious controversies are not the 
proper subject of civil court inquiry, and 
that a civil court must accept the eccle- 
siastical decisions of church tribunals as 
it finds them. 

Id. at 713. 

The Supreme Court stated: 


Indeed, it is the essence of religious faith 
that ecclesiastical decisions are reached 
and are to be accepted as matters of faith 
whether or not rational or measurable 
by objective criteria. Constitutional con- 
cepts of due process, involving secular 
notions of “fundamental fairness” or im- 
permissible objectives, are therefore 
hardly relevant to such matters of eccle- 
siastical cognizance. 


Id. at 714-15. 

In Rayburn v. General Conference 
of Seventh-day Adventists, 772 F.2d 
1164, 1165 (4th Cir. 1985), the 
Fourth Circuit Court of Appeals af- 
firmed the district court’s finding 
that a Title VII action against a 
church by a complainant who had 
been denied a pastoral position was 
barred by the religious clauses of the 
First Amendment. Calling upon the 
spirit of the Establishment Clause, 
the Rayburn court reiterated that 
religious organizations must have 
“power to decide for themselves, free 
from state interference, matters of 
church government as well as those 
of faith and doctrine.” Jd. at 1167 
(quoting Kedroff v. St. Nicholas Ca- 
thedral, 344 U.S. 94, 116 (1952)). The 
court went on to state: “The right to 
choose ministers without government 
restriction underlies the well-being of 
religious community, for perpetuation 
of a church’s existence may depend 
upon those whom it selects to preach 
its values, teach its message, and in- 
terpret its doctrines both to its own 
membership and to the world at large.” 
Id. at 1167-68 (citation omitted). 

The Rayburn court held that the 
Free Exercise Clause forbids courts 
from inquiring into whether a religious 
basis exists for denial of a pastoral po- 
sition. Jd. at 1169. The court stated: 


40 THE FLORIDA BAR JOURNAL/OCTOBE 2004 


While it is our duty to determine 
whether the position of associate in pas- 
toral care is important to the spiritual 
mission of the Seventh-day Adventist 
Church, we may not then inquire 
whether the reason for Rayburn’s rejec- 
tion has some explicit grounding in theo- 
logical belief. Emphasis on the role of 
an associate in pastoral care rather than 
the reasons for Rayburn’s rejection un- 
derscores our constitutional concern for 
the unfettered right of the church to re- 
solve certain questions. The fact that the 
Seventh-day Adventist Church does not 
ordain women, the asserted scriptural 
basis for that practice, and the influence 
or lack thereof of this restriction in 
Rayburn’s case do not influence our 
analysis. In “quintessentially religious” 
matters, the free exercise clause of the 
First Amendment protects the act of a 
decision rather than a motivation be- 
hind it. In these sensitive areas, the 
state may no more require a minimum 
basis in doctrinal reasoning than it may 
supervise doctrinal content. 


Id. (citation omitted) (quoting 
Serbian Eastern Orthodox Diocese, 
426 U.S. at 720).* 

Six years later, the Eighth Circuit 

Court of Appeals, in Scharon v. St. 
Luke’s Episcopal Presbyterian Hos- 
pitals, 929 F.2d 360, 363 (8th Cir. 
1991), affirmed the district court’s 
finding that determination of an 
ordained priest’s action against a 
church affiliated hospital for age 
and sex discrimination would vio- 
late the First Amendment. The ap- 
pellate court held: 
Personnel decisions by church-affiliated 
institutions affecting clergy are per se 
religious matters and cannot be re- 
viewed by civil courts, for to review such 
decisions would require the courts to de- 
termine the meaning of religious doc- 
trine and canonical law and to impose a 
secular court’s view of whether in the 
context of the particular case religious 
doctrine and canonical law support the 
decisions the church authorities have 
made. This is precisely the kind of judi- 
cial second-guessing of decision-making 
by religious organizations that the Free 
Exercise Clause forbids. 


Id. 

In EEOC v. Catholic University of 
America, 83 F.3d 455, 467 (D.C. Cir. 
1996), the U.S. Court of Appeals for 
the District of Columbia affirmed 
dismissal of a Title VII action by a 
Catholic nun against the Catholic 
University of America. In reaching 
its decision, the court relied upon 
the ministerial exception, which the 
court acknowledged “is designed to 
protect the freedom of the church to 
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select those who will carry out its 
religious mission.” Jd. at 462. 

In EEOC v. Roman Catholic Dio- 
cese of Raleigh, North Carolina, 213 
F.3d 795, 801 (4th Cir. 2000), the 
Fourth Circuit Court of Appeals af- 
firmed the dismissal for lack of sub- 
ject matter jurisdiction of the 
EEOC’s complaint against a Catho- 
lic diocese and a cathedral, brought 
on behalf of a church employee who 
held the positions of director of mu- 
sic ministry and part-time elemen- 
tary school music teacher. The 
EEOC alleged the church discrimi- 
nated against the employee on the 
basis of her gender through a series 
of adverse employment actions 
against her. Id. at 797. In support of 
its finding that the ministerial ex- 
ception applied to the employee’s 
action, the court reiterated the “gen- 
eral rule” concerning application of 
the exception, “if the employee’s 
primary duties consist of teaching, 
spreading the faith, church gover- 
nance, supervision of a religious or- 


der, or supervision or participation 
in religious ritual and worship, he 
or she should be considered clergy.” 
Id. at 801 (quoting Rayburn, 772 
F.2d at 1169). 

The same year, in Gellington v. 
Christian Methodist Episcopal 
Church, Inc., 203 F.3d 1299, 1304 
(11th Cir. 2000), the 11th Circuit 
Court of Appeals affirmed summary 
judgment in favor of a church in an 
action where an ordained minister 
sued the church for retaliation and 
constructive discharge. The minis- 
ter had helped a coworker prepare 
a complaint to the church elders, 
alleging sexual misconduct toward 
the coworker. Shortly after helping 
prepare the complaint, the minister 
was reassigned to a church over 800 
miles away from his home, with a 
substantial reduction in salary. The 
minister alleged he could not com- 
ply with the reassignment, and con- 
sequently was forced to resign. Id. 
at 1301. 

The above-cited cases exemplify 


the federal courts’ development and 
implementation of the ministerial ex- 
ception. Pursuant to Rayburn, courts 
can only determine whether a 
claimant’s position is important to the 
“spiritual mission” of the religious or- 
ganization. 772 F.2d at 1169. Once the 
court has made this determination, 
no other inquiry is permitted. Id. The 
court is strictly prohibited from re- 
quiring the religious organization to 
provide a religious basis in support 
of the challenged employment deci- 
sion. Jd. Put another way, once the 
court has determined the claimant is 
considered clergy, the court is there- 
after divested of jurisdiction over the 
matter. 


Relevant Florida Case 
Law Prior to Dennis 

In 1937, the Florida Supreme 
Court issued the opinion of Partin 
v. Tucker, 172 So. 89 (Fla. 1937), and 
in so doing, acknowledged a reli- 
gious organization’s right to expel 
members without court interven- 
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tion. Id. at 92. Partin concerned a 
dispute over control of church prop- 
erty. Members of a Baptist church 
became divided upon doctrinal ques- 
tions, resulting in several church 
members being excommunicated. 
The excommunicated members 
claimed a right of possession to cer- 
tain church property. Id. at 90. 

In addressing the excommunica- 
tion of the members, the Florida 
Supreme Court held, “When a reli- 
gious congregation, such as is here 
involved, at a regular conference 
meeting . . . expels members, that 
action is final and the courts can- 
not interfere to reinstate them.” Jd. 
at 92. As support for this holding, 
the court quoted with approval from 
State ex rel. Johnson et al. v. Tulane 
Ave. Baptist Church, 144 So. 639 (La. 
App. 1932): 


By the great weight of authority the civil 
courts will not interfere in church gov- 
ernment, or discipline, in ecclesiastical 
or spiritual relation with their members. 
The church authorities and such tribu- 
nals as they may set up for themselves 
are supreme in all spiritual matters and 
may arbitrarily expel from membership 
any individual with or without cause, as 
long as no civil rights are involved. In 
other words, the question of who shall 
be admitted to fellowship in any reli- 
gious sect or order is one which concerns 
only the particular sect or order, and 
they are not required to worship with 
anyone whose presence is not agreeable. 
This is true, whether the expulsion of 
the individual be in disregard of the us- 
age and practice of the church or not. 


Id. at 92-93. 

Partin did not involve an employ- 
ment decision concerning clergy. 
Therefore, the court did not address 
a religious organization’s right to 
make employment decisions con- 
cerning clergy free from court inter- 
vention. However, the constitutional 
principles acknowledged in Partin 
established a solid building site for 
Dennis. 

In 1998, in the matter of 
Goodman v. Temple Shir Ami, 712 
So. 2d 775 (Fla. 3d DCA 1998), the 
Third District Court of Appeal af- 
firmed that portion of the trial 
court’s order dismissing a rabbi’s 
claim against his former temple for 
both breach of a second employment 
contract and for defamation. The 
background to Goodman began with 
the negotiation of an alleged second 


contract to continue the rabbi’s em- 
ployment with the temple. During 
the course of these negotiations, the 
temple’s board of directors met to 
discuss concerns about the rabbi. 
These concerns included disagree- 
ments over religious concepts. Dur- 
ing the meeting, one board member 
divulged that he had conducted an 
investigation of the rabbi. The in- 
vestigation was purported to have 
revealed that the rabbi had commit- 
ted a crime by striking the senior 
rabbi at a Chicago temple. Id. at 776. 

The temple’s board of directors 
voted against renewing the rabbi’s 
contract. Thereafter, members of the 
temple were advised of the board’s 
action, which included repetition of 
the statements made regarding the 
investigation into the rabbi. The 
rabbi filed suit, seeking relief 
against the temple for, inter alia, 
breach of the second contract and 
defamation. Id. at 777. 

The trial court dismissed the 
rabbi’s entire action for lack of sub- 
ject matter jurisdiction, finding with 
respect to the temple: 

There is no serious question that the 
causes of action against Temple Shir 
Ami are constitutionally barred. In this 
case there were meetings, and at the 
meetings a decision was made concern- 
ing Rabbi Goodman’s continued employ- 
ment. That decision is ecclesiastical in 
nature, involving the selection of the 
Temple’s spiritual leader, and for this 
reason the Court has no jurisdiction over 
the claims against Temple Shir Ami. 
Id. 

In affirming dismissal of the 
counts against the temple for breach 
of the second contract and for defa- 
mation, the Third District Court of 
Appeal found, “[i]n order for the trial 
court to have resolved these dis- 
putes, it would have had to immerse 
itself in religious doctrines and con- 
cepts that ‘determine’ whether the 
religious disagreements were a 
‘valid’ basis for the termination of 
[the rabbi’s] services.” Id. at 777. The 
appellate court went on to find, “In- 
quiring into the adequacy of the re- 
ligious reasoning behind the dis- 
missal of a spiritual leader is not a 
proper task for a civil court.” Id.* 

Because Goodman relied upon the 
principle of constitutional law that 
employment disputes between a 
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spiritual leader and a religious or- 
ganization cannot be resolved by the 
courts, it is arguably the strongest 
Florida opinion prior to Dennis to 
adopt the principles of the ministe- 
rial exception. However, the court 
wrote little law into the opinion, 
leaving open for interpretation the 
breadth of the opinion’s application. 
Fortunately, Dennis clearly identi- 
fies the constitutional prohibition 
against subject matter jurisdiction 
over employment disputes between 
clergy and religious organizations. 
862 So. 2d at 843-844. 

Dennis is also significant because 
it comes in the wake of two land- 
mark First Amendment opinions 
from the Florida Supreme Court: 
Malicki v. Doe, 814 So. 2d 347 (Fla. 
2002); and Doe v. Evans, 814 So. 2d 
370 (Fla. 2002). In these opinions, 
the Florida Supreme Court permit- 
ted trial courts to maintain subject 
matter jurisdiction over actions by 
parishioners against religious orga- 
nizations for the alleged negligent 
hiring, retention, and supervision of 
ministers, where the ministers were 
claimed to have committed acts of 
sexual misconduct against parish- 
ioners. 

Malicki concerned an action by 
two parishioners against a priest, a 
church, and an archdiocese. 814 So. 
2d at 352. The complaint alleged the 
priest “fondled, molested, touched, 
abused, sexually assaulted and/or 
battered” the parishioners on the 
premises of the church. Jd. As to the 
church defendants, the parishioners 
sued for negligent hiring, retention, 
and supervision of the priest. Jd. The 
trial court dismissed the claims 
against the church defendants on 
constitutional grounds. Id. at 353. 
The Third District Court of Appeal 
reversed the dismissal, and the 
Florida Supreme Court approved 
the Third District’s finding. Jd. at 
353-65. 

The Supreme Court summarized 
the matters at issue in Malicki: 
The general issue presented in this case 
is whether, in the name of the First 
Amendment, religious institutions can 
be shielded from otherwise cognizable 
tort claims caused by their agents and 


employees. In the context of this case, the 
specific question is whether the First 
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Amendment bars a secular court’s consid- 
eration of the parishioners’ claims of neg- 
ligent hiring and supervision against the 
Church Defendants based upon the claim 
that Malicki “fondled, molested, touched, 
abused, sexually assaulted and/or bat- 
tered” the minor and adult parishioners. 


Td. at 353. 

In reaching its opinion, the court 
reconfirmed that “the First Amend- 
ment prevents courts from resolving 
internal church disputes that would 
require adjudication of questions of 
religious doctrine.” Jd. at 355. As the 
Rayburn court had done 15 years 
earlier, the Florida Supreme Court 
quoted Kedroff v. St. Nicholas Cathe- 
dral when reiterating, “the First 
Amendment provides churches with 
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the ‘power to decide for themselves, 
free from state interference, matters 
of church government as well as 
those of faith and doctrine.” Malicki, 
814 So. 2d at 356 (quoting Kedroff, 
344 U.S. 94, 116 (1952)). The court 
thereafter proceeded to make a criti- 
cal distinction, stating, “Intrachurch 
disputes, however, must be distin- 
guished from disputes between 
churches and third parties.” Jd. 

The Florida Supreme Court cited 
federal law to evidence the constitu- 
tional line in the sand drawn be- 
tween protected internal disputes 
and unprotected third party suits. Id. 
at 356-357. The court quoted General 
Counsel on Finance and Administra- 


tion of the United Methodist Church 
v. Superior Court of California, 439 
U.S. 1355, 1372-73 (1978): 


There are constitutional limitations on 
the extent to which a civil court may in- 
quire into and determine matters of eccle- 
siastical cognizance and polity in adjudi- 
cating interchurch disputes .... But this 
Court has never suggested that those 
constraints similarly apply outside the 
context of such intraorganization dis- 
putes .... [Serbian Eastern Orthodox 
Diocese and other related cases] are pre- 
mised on a perceived danger that in re- 
solving intrachurch disputes the State 
will become entangled in essentially re- 
ligious controversies or intervene on be- 
half of groups espousing particular doc- 
trinal beliefs. 


Malicki, 814 So. 2d at 356-57 (cita- 
tion omitted). 
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The court went on to hold that the “core inquiry in 
determining whether the Church Defendants are 
liable will focus on whether they reasonably 
should have foreseen the risk of harm to third 
parties . . . a neutral principle of tort law.” 


The court also stated: 
A court must determine whether the 
dispute “is an ecclesiastical one about 
‘discipline, faith, internal organization, 
or ecclesiastical rule, custom or law,’ or 
whether it is a case in which [it] should 
hold religious organizations liable in 
civil courts for ‘purely secular disputes 
between third parties and a particular 
defendant, albeit a religiously affiliated 
organization.” 
Id. at 357 (quoting Bell v. Presbyte- 
rian Church, 126 F.3d 328, 331 (4th 
Cir. 1997)).® 

Having acknowledged the impor- 
tance of insulating a religious orga- 
nization from court intervention into 
internal matters, the Florida Su- 
preme Court spoke directly to the 


facts of Malicki, stating: 

We reject the contention that the First 
Amendment may be invoked to bar the 
adjudication of this dispute because this 
case is not an internal church matter. 
Rather, this is a dispute between church 
officials and two parishioners who allege 
that they were injured as a result of the 
negligence of the church officials. 


Id. at 360. 

The court went on to hold that the 
“core inquiry in determining 
whether the Church Defendants are 
liable will focus on whether they 
reasonably should have foreseen the 
risk of harm to third parties ....a 
neutral principle of tort law.” Id. at 
364. The court thereafter summarized 
the holding in Malicki as follows: 


Because the underlying claim arises from 
the alleged sexual assault and battery of 
a minor and adult parishioner by a priest, 
and because the claim for negligence in- 
volves whether the Church Defendants 
knew or should have known of the tor- 
tious conduct, we conclude the First 
Amendment may not be invoked to bar 
the parishioners from seeking redress for 
the alleged tortious conduct of the 
Church Defendants. 


Id. 

Similar to Malicki, Doe v. Evans 
concerned an action by a parishioner 
against a church, a diocese, and the 
bishop of the diocese, for the alleged 
sexual misconduct of a reverend. 


Evans, 814 So. 2d at 372. The pa- 
rishioner claimed that during the 
course of marital counseling, the rev- 
erend became involved with the pa- 
rishioner in a “romantic manner.” Id. 
The parishioner sued the church de- 
fendants for, inter alia, negligent hir- 
ing and supervision of the reverend. 
The Fourth District Court of Appeal 
affirmed the trial court’s dismissal of 
the counts against the church defen- 
dants. Jd. Relying upon Malicki, the 
Florida Supreme Court reversed dis- 
missal of the negligent hiring and neg- 
ligent supervision claims.’ 

In Malicki, the Florida Supreme 
Court expressly joined the majority 
of state and federal jurisdictions that 
have found under similar circum- 
stances that the First Amendment 
does not provide a shield behind 
which religious organizations may 
avoid liability for harm caused to 
parishioners arising from the sexual 
misconduct of clergy. 814 So. 2d at 
351. This function, coupled with the 
language in Malicki concerning the 
First Amendment protecting inter- 
nal church disputes, evidences that 
Malicki and Evans do not expose re- 
ligious organizations to liability be- 
yond the narrow factual scenario of 
when a religious organization is sued 
by a third party for injuries arising 
from the negligent hiring, retention, 
and/or suspension of a clergy mem- 
ber.® Regardless, the possibility re- 
mains that there will be efforts to mis- 
apply the holdings in Malicki and 
Evans to other disputes concerning the 
employment of clergy. Though Dennis 
does not cite Malicki or Evans, the ex- 
acting language of Dennis dispels at- 
tempts to apply the holdings to em- 
ployment disputes between religious 
organizations and clergy. 


Southeastern Conference 
Association of Seventh-day 
Adventists v. Dennis 

Relying entirely upon federal law, 
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the Fourth District Court of Appeal 
found, in a unanimous opinion, that 
courts lack subject matter jurisdic- 
tion over employment disputes be- 
tween religious organizations and 
clergy. Dennis, 862 So. 2d at 844. 
Because of this opinion, Florida ju- 
risprudence now has a succinct and 
unwavering adoption of the minis- 
terial exception. 

Dennis is the product of a petition 
for writ of prohibition filed by the 
Southeastern Conference Associa- 
tion of the Seventh-day Adventists, 
challenging the trial court’s jurisdic- 
tion over a minister’s action against 
the church for the alleged negligent 
failure by the church to follow in- 
ternal policies and procedures when 
investigating allegations of sexual 
misconduct lodged against the min- 
ister. At the trial level, the confer- 
ence was one of several defendants 
sued by the minister. However, the 
conference was the only party sued 
in count I of the complaint, titled 
“Negligence against Southeastern 
Conference Association of Seventh- 
day Adventists, Inc.” The count al- 
leged that the minister was sus- 
pended from his position as a result 
of the conference’s negligent han- 
dling of allegations brought by a 
person in the minister’s congrega- 
tion charging the minister with hav- 
ing committed the offense of mak- 
ing sexually suggestive comments. 

The minister contended that the 
conference breached its duty to him 
by failing to comply with the 
conference’s own employee hand- 
book and by not obtaining a verified 
complaint prior to suspending the 
minister. The minister also alleged 
“unreasonable delay” and the “fail- 
ure to disseminate correct informa- 
tion” as the basis for recovery. The 
minister claimed that as a result of 
the conference’s alleged actions or 
inactions, he “was unable to return 
to full pastoral duties.” Count I con- 
cluded by listing the minister’s pur- 
ported injuries, which were alleged 
to include that the minister had 
been “denied or refused . . . rights 
and privileges” as a member of the 
church and as a minister. 

The Southeastern Conference 
moved for summary judgment, ar- 
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guing that under the First Amend- 
ment, the trial court lacked subject 
matter jurisdiction over count I. The 
motion was denied. The conference 
thereafter filed a petition for writ 
of prohibition with the appellate 
court. The court ultimately granted 
the petition, finding the Palm Beach 
County Circuit Court lacked juris- 
diction over the dispute because 
resolution of count I would entangle 
the court in the ecclesiastical and 
ministerial decisions of the church. 
Dennis, 862 So. 2d at 843. 

The appellate court defined the 
issue on appeal as “whether the 
circuit court can adjudicate a claim 
against a religious organization 
based on its alleged negligence in 
suspending one of its clergy.” Id. at 
844. Finding that the trial court 
could not assume subject matter 
jurisdiction over this matter, the 
appellate court stated: “Courts may 
not consider employment disputes 
between a religious organization 
and its clergy because such matters 
necessarily involve questions of in- 
ternal church discipline, faith, and 
organization that are governed by 
ecclesiastical rule, custom, and law.” 
Id. at 844. 

The court found that “[w]hether 
an individual is qualified to be a 
clergy member of a particular faith 
is a matter to be determined by the 
procedures and dictates of that par- 
ticular faith.” Jd. at 844. 

With respect to a minister’s rela- 
tionship to his or her religious or- 
ganization, the court stated: “The 
interaction between a church and 
its pastor is an essential part of 
church government. In particular, ‘a 
minister’s employment relationship 
with his church implicates ‘internal 
church discipline, faith, and organi- 
zation, all of which are governed by 
ecclesiastical rule, custom, and law.” 
Id. at 844 (quoting Lewis v. Seventh- 
day Adventists Lake Region Confer- 
ence, 978 F.2d 940, 942 (6th Cir. 
1992) (citation omitted)). 

Calling upon well-established 
precedent concerning a religious 
organization’s right to self-govern- 
ment, the court further held: “Civil 
Courts must accept ‘the decisions 
of the highest judicatories of a reli- 


gious organization of hierarchical pol- 
ity on matters of discipline, faith, in- 
ternal organization, or ecclesiastical 
rule, custom, or law.” Id. at 844 (quot- 
ing Serbian E. Orthodox Diocese v. 
Milivojevich, 426 U.S. 696, 713 (1976)). 
religious organizations es- 
tablish rules for their internal disci- 
pline and governance, and tribunals 
for adjudicating disputes over these 
matters, ‘the Constitution requires 
that civil courts accept their decisions 
as binding upon them.” Jd. (quoting 
Crowder v. S. Baptist Convention, 828 
F.2d 718, 726 (11th Cir. 1987)). 

The Fourth District Court of Ap- 
peal concluded Dennis by stating, 
“[C]ivil courts must abstain from 
deciding ministerial employment 
disputes or reviewing decisions of 
religious judicatory bodies concern- 
ing the employment of clergy, ‘be- 
cause such state intervention 
would excessively inhibit religious 
liberty.” Id. at 844 (quoting Lewis 
v. Seventh-day Adventists Lake Re- 
gion Conference, 978 F.2d 940, 942 
(6th Cir. 1992)). 


A veteran attorney. with signifieant trial experience and expe 


Under Dennis, employment dis- 
putes in Florida between clergy per- 
sons and their religious organiza- 
tions are per se religious matters, 
protected from court review. The sole 
exception to this rule of law may be 
cases where an employment con- 
tract exists between the parties.° 
Furthermore, where a religious or- 
ganization has adjudicated matters 
affecting discipline, faith, internal 
organization, or ecclesiastical rule, 
Dennis stands for the proposition 
that courts are prohibited from as- 
suming subject matter jurisdiction 
over actions challenging the reli- 
gious organization’s findings. 862 
So. 2d at 844. 

In terms of the continued evolu- 
tion of constitutional law in Florida, 
Dennis accomplishes three things. 
First, Dennis stands as an open 
adoption of the principles of the 
ministerial exception by a Florida 
appellate court.’ Though the opin- 
ion does not specifically refer to the 
phrase “ministerial exception,” the 
court does reference the “ecclesias- 
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tical abstention doctrine,” which has 
been relied upon to preclude subject 
matter jurisdiction over employ- 
ment disputes between clergy and 
religious organizations. 862 So. 2d 
at 843-844." 

Second, Dennis is the first pub- 
lished opinion in the wake of 
Malicki and Evans where a court 
enforced a religious organization’s 
First Amendment right to be free 
from court intervention into mat- 
ters concerning the employment of 
clergy. Thus, Dennis protects 
against efforts to push the consti- 
tutional limits of Malicki and 
Evans. 

Finally, Dennis is itself a power- 
ful tool for practicing attorneys be- 
cause it provides scholarly analy- 
sis of the fundamental 
constitutional principles that arise 
when a religious organization’s em- 
ployment decisions concerning 
clergy are challenged. Through this 
authoritative opinion, the Fourth 
District Court of Appeal has estab- 
lished a solid foundation in Florida 
for the wall of separation between 
church and state regarding employ- 
ment decisions concerning clergy. UO 


' Defining the ministerial exception, 
the court in EEOC v. Catholic Univer- 
sity of America, 83 F.3d 455, 467 (D.C. 
Cir. 1996) held: “The ministerial excep- 
tion is judicial shorthand for two con- 
clusions: the first is that the imposition 
of secular standards on a church’s em- 
ployment of its ministers will burden 
the free exercise of religion; the second, 
that the state’s interest in eliminating 
employment discrimination is out- 
weighed by a church’s constitutional 
right of autonomy in its own domain.” 

In the more recent opinion of Miller 
v. Bay View United Methodist Church, 
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with the law firm of Richman Greer Weil 
Brumbaugh Mirabito & Christensen, 
PA., in the firm’s West Palm Beach of- 
fice. His practice includes complex com- 
mercial litigation, personal injury liti- 
gation, and appellate work. Mr. Ponzoli 
successfully represented the Southeast- 
ern Conference Association of Seventh- 
day Adventists, Inc., on appeal in the 
matter of Southeastern Conference As- 
sociation of Seventh-day Adventists, Inc. 
v. Pastor Keith A. Dennis. 


141 F. Supp. 2d 1174, 1180-1181 (E.D. 
Wis. 2001), the court defined the aim 
of the ministerial exception as “prevent- 
ing the introduction of government 
standards into a religious institution’s 
selection of its own clergy.” 

* The ministerial exception also has 
been applied to bar ADA and ADEA 
claims. See Starkman v. Evans, 198 F.3d 
173, 177 (5th Cir. 1999) (relying on min- 
isterial exception to affirm summary 
judgment in favor of church in ADA ac- 
tion brought by choir director); Sanchez 
v. Catholic Foreign Society of America, 
82 F. Supp. 2d 1338, 1343 (M.D. Fla. 
1999) (relying upon ministerial excep- 
tion in granting summary judgment in 
favor of church in ADEA action by 
priest). 

3 See EEOC v. Roman Catholic Dio- 
cese of Raleigh, North Carolina, 213 
F.3d 795, 800 (4th Cir. 2000) (finding 
the ministerial exception was first ar- 
ticulated in McClure); Rayburn v. Gen- 
eral Conference of Seventh-day 
Adventists, 772 F.2d 1164, 1168 (4th Cir. 
1985) (same). 

* EEOC v. Catholic University of 
America, 83 F.3d 455, 464-465 (D.C. Cir. 
1996), relied upon much of this lan- 
guage from Rayburn to find “[t]hat the 
University did not assert any religious 
basis for denying Sister McDonough’s 
tenure does not affect our conclusion; 
nor does the fact that her application 
never reached the ecclesiastical levels 
of review.” 83 F.3d at 464-465. See also 
EEOC v. Roman Catholic Diocese of 
Raleigh, North Carolina, 213 F.3d 795, 
801 (4th Cir. 2000) (holding the minis- 
terial exception “precludes any inquiry 
whatsoever into the reasons behind a 
church’s ministerial employment deci- 
sion”). 

> The appellate court reversed the dis- 
missal of the rabbi’s claim against the 
temple for sums unpaid under the origi- 
nal contract. Jd. at 777. The rabbi 
sought sums for services as a rabbi and 
for reimbursement of expenses for at- 
tending a Chicago conference. Jd. 

® In Bell, the appellate court affirmed 
dismissal of a reverend’s action against 
various religious organizations for 
claims alleged to have arisen from the 
termination of the reverend’s employ- 
ment. Bell, 126 F.3d at 333. The court 
held the religious organizations’ deci- 
sion to expend funds raised for religious 
purposes in a manner that brought an 
end to the reverend’s employment was 
protected from attack in civil court by 
the First Amendment. Jd. at 331-33. 

7 Evans also concerned a count for 
breach of fiduciary duty. In reversing 
dismissal of this count, the Court 
stressed, “liability in this case rests on 
the assertion of an abuse of a marital 
counseling relationship through an in- 
appropriate sexual relationship.” Jd. at 
375. Seeking guidance from federal law 
and out-of-state law, the Court found 
“the evaluation of whether a fiduciary 
relationship arose and whether a reli- 
gious organization breached this duty 
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does not require an adjudication of re- 
ligious doctrine or beliefs.” Jd. One of 
the federal cases heavily relied upon by 
the Court to reach this conclusion was 
Martinelli v. Bridgeport Roman Catho- 
lic Diocesan Corp., 196 F.3d 409 (2d Cir. 
1999). Id. at 374-375. Martinelli con- 
cerned an action by a parishioner 
against a diocese for alleged sexual 
abuse imposed upon the parishioner by 
a priest during the parishioner’s child- 
hood. Martinelli, 196 F.3d at 415-416. 

’ Further evidence that Malicki and 
Evans do not undermine the ministe- 
rial exception is found in that portion 
of Malicki where the Court quotes from 
Bear Valley Church of Christ v. DeBose, 
923 P.2d 1315, 1132 (Colo. 1996), 
“[w]hile claims for illegal hiring or dis- 
charge of a minister inevitably involve 
religious doctrine, that is not the case 
for a claim of negligent hiring of a min- 
ister.” 814 So. 2d at 363. 

®° See Goodman v. Temple Shir Ami, 
712 So. 2d 775, 777 (Fla. 3d D.C.A. 
1998)(holding rabbi could recover sums 
owed under original contract for ser- 
vices as a rabbi and for expenses for 
attending a Chicago conference); 
Minker v. Baltimore Annual Conference 
of United Methodist Church, 894 F.2d 
1354, 1359 (D.C. Cir. 1990) (reversing 
dismissal of count for alleged breach of 
oral promise to find minister a differ- 
ent congregation, holding “[a] church is 
always free to burden its activities vol- 
untarily through contracts, and such 
contracts are fully enforceable in civil 
court”). But see Lynch v. Church of To- 
day, 2001 WL 765883, *2 (Mich. Ct. App. 
2001) (finding ecclesiastical abstention 
doctrine prevented trial court from ex- 
ercising jurisdiction over contract ac- 
tion against church arising from 
minister’s termination) (unpublished). 

Dennis cites Rayburn and 
Gellington, two strong ministerial ex- 
ception cases. 862 So. 2d at 844. 

1! See Dobrota v. Free Serbian Ortho- 
dox Church, 952 P.2d 1190, 1195 (Ariz. 
Ct. App. 1998) (holding rule of ecclesi- 
astical abstention precluded trial court 
from hearing priest’s tort claims 
against church because claims were in- 
separable parts of the process of divest- 
ing the priest of his authority); Rashedi 
v. General Board of Church of Nazarene, 
54 P.3d 349, 323 (Ariz. Ct. App. 2003) 
(finding ecclesiastical abstention doc- 
trine precludes civil courts from inquir- 
ing into ecclesiastical matters such as 
employment disputes between a reli- 
gious organization and its clergy); 
Lynch v. Church of Today, 2001 WL 
765883, *2 (Mich. Ct. App. 2001) (find- 
ing ecclesiastical abstention doctrine 
prevented trial court from exercising 
jurisdiction over contract action against 
church arising from minister’s termi- 
nation) (unpublished); Abt v. Moore, 
2003 WL 1880136, *2 (Mich. Ct. App. 
2003) (finding doctrine of ecclesiastical 
abstention supported dismissal of ac- 
tion challenging employment of minis- 
ter) (unpublished). 
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Real Property, Probate and Trust Law 


The 2004 Amendments to 
Florida’s Construction Defect Statute: 
Some Solutions and More Confusion 


lorida’s construction defect 

statute, F.S. §558.001 et 

seq., which became effec- 

tive on May 27, 2003, has 
caused considerable confusion 
among construction practitioners 
relating to its procedure and en- 
forcement.' This statute dramati- 
cally altered the landscape for liti- 
gating construction defect claims by 
requiring homeowners to provide 
contractors and other allegedly re- 
sponsible parties with prior written 
notice and an opportunity to cure 
the alleged defects prior to filing a 
lawsuit.” Never before had claim- 
ants in the construction setting 
been required to give contractors 
pre-suit notice and an opportunity 
to cure as a precondition to filing a 
defects lawsuit. 

In practice, however, the statute 
has proved vexing to both contrac- 
tors and claimants. This stems from 
the fact that the timelines for com- 
pliance with the statutory provi- 
sions have proved to be a bit unre- 
alistic. For example, upon receiving 
the initial written notice of the al- 
leged defects, the contractor was 
given only five business days to in- 
spect the alleged defects regardless 
of whether they existed in a single- 
family home or a high-rise building 
containing 300 residential units.* 
This was not nearly enough time, 
especially as it pertains to large- 
scale construction projects, where 
inspecting multiple units could take 
many weeks, if not months. Further, 
the statute provided that a 
claimant’s failure to respond to the 
contractor’s written proposal to rec- 
tify a defect (whether through repair 
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session, legislators 
rectified many 
shortcomings 
associated with the 


Original statute, but some 
new provisions will likely 
generate their own share 


of controversy 
and confusion. 


or by payment of money) within 45 
days resulted in the offer being 
deemed “accepted,” thereby releas- 
ing the contractor from any further 
liability. These were just a few of 
the many areas of concern associ- 
ated with the original statute.* 
During the 2004 legislative ses- 
sion, legislators rectified many 
shortcomings associated with the 
original statute, but some new pro- 
visions will likely generate their 
own share of controversy and con- 
fusion. These provisions, effective 
July 1, 2004, impose several new 
requirements, such as 1) mandat- 
ing that the parties exchange ex- 
pert reports and other discoverable 
evidence, 2) allowing a contractor 
to inspect all affected units in mul- 
tifamily buildings, and 3) permit- 
ting destructive testing on the af- 


fected unit.® Failure to comply with 
these pre-suit requirements may 
limit a claimant’s damages or result 
in court-imposed sanctions in the 
event of subsequent litigation. Ad- 
ditionally, the statutory time period 
for filing litigation, conducting in- 
spections, offering to perform work, 
paying money, and/or disputing the 
claim have been extended.’ As illus- 
trated in the charts at the end of 
this article, the applicable time 
frames differ depending upon 
whether the residential building 
exceeds 20 units.® For ease of refer- 
ence, however, this article addresses 
the effect that the controversial new 
amendments will have on a claim- 
ant community association repre- 
senting in excess of 20 residential 
parcel owners. 


Summary of 
New Procedure 

Under the revised statutory 
scheme, the aggrieved claimant 
must provide the contractor and 
other allegedly responsible parties 
with 120-day prior written notifi- 
cation of the alleged construction 
defect(s), describing them in “rea- 
sonable detail.”® Within 50 days af- 
ter receiving a notice of a claim, the 
contractor has the right to inspect 
the dwelling and all affected units."° 
During the 30-day period after re- 
ceiving notice of the alleged defect, 
the contractor must forward a copy 
of the notice to any other person 
that the contractor believes is re- 
sponsible for the alleged defect." 
These secondary recipients may 
also inspect the dwelling within the 
same time period provided to the 


THE FLORIDA BAR JOURNAL/OCTOBER 2004 47 


| 
} 
f 
{ 
cd 


contractor. 

The new statute also extends the 
time frame for providing a written 
response to the claimant. Previously, 
the contractor had to provide a writ- 
ten response to the claimant within 
25 days after receiving written no- 
tice of the alleged defect. Now, the 
contractor has 75 days to furnish the 
claimant with a written response.'* 
This response must contain either: 
a) a written offer to repair the al- 
leged defect at no cost to the claim- 
ant; (b) a written offer to compro- 
mise the claim by monetary 
payment; or c) a written statement 
that the contractor disputes the 
claim.'* The contractor’s response 
may also include a combination of 
the alternatives set forth above 
whenever multiple defects are al- 
leged. 

If the contractor offers to pay for 
or repair the defect, the claimant 
has 45 days to accept or reject the 
offer.'® If the claimant accepts the 
offer, and repair or payment is made, 
the claimant is thereafter barred 
from pursuing relief through litiga- 
tion.'’ In either case, however, if the 
claimant accepts or rejects the offer 
it must be done by written notice in 
the form and manner set out in the 
statute.'* A claimant that fails to 
comply with these specific require- 
ments will be barred from litigating 
the dispute (and any previously 
commenced action will be “abated”) 
until he or she has successfully com- 
plied with the statute’s pre-suit dis- 
pute resolution procedures.’ This 
represents a significant improve- 
ment from the original version of the 
statute, which had penalized a non- 
complying claimant by deeming his 
inaction an “acceptance” of the 
contractor’s offer.*° Although the 
“deemed accepted” language has 
been eliminated in the amended 
statute, a claimant is still required 
to accept or reject the proposal be- 
fore initiating a lawsuit. 


Mutual Exchange 
of Evidence 

What is sure to be one of the most 
controversial and hotly contested 
aspects of the amended statute is 
the new requirement that each 


The amended statute 
fails to provide any 
meaningful remedy to 
a Claimant damaged 
by destructive testing 


other than to authorize 


the commencement 
of a legal action to 
recover damages. 


party produce, upon written request 
by the other parties, all “discover- 
able evidence,” including any expert 
reports. Because “discoverable” evi- 
dence is broadly defined under 
Florida law,”' the requirement that 
the parties produce (in advance of 
any lawsuit or arbitration proceed- 
ing) all discoverable evidence will 
undoubtedly prompt claimants to 
hire legal counsel to assemble and 
make a determination as to which 
materials should be provided to the 
requesting party. This evaluation is 
critical since the failure to produce 
these materials could later result in 
court-imposed sanctions against the 
claimant for pre-suit discovery vio- 
lations.” In light of these pre-suit 
disclosure requirements, it is recom- 
mended that counsel for the claim- 
ant hire experts directly in order to 


control the content of expert reports 


and to protect these materials from 
disclosure based upon the work- 
product privilege or some other 
privilege. 

Although this provision appears 
to be heavily stacked against the 
claimant, contractors also have the 
same duty to provide discoverable 
materials or likewise risk being sub- 
jected to court-imposed sanctions.”’ 
Thus, upon serving a notice of claim, 
the claimant should also serve a dis- 
covery demand upon the contractor, 
requesting, inter alia, expert re- 
ports, plans, shop drawings, con- 
tracts, photographs, videotapes, and 
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correspondence generated during 
the original construction of the 
project. Never before could these 
documents be acquired except by 
subpoena issued in a lawsuit. This 
documentation could prove invalu- 
able to engineers initially retained 
by a claimant to identify problem- 
atic areas that are not readily ob- 
served without destructive testing.” 

This mutual obligation to produce 
documents also provides litigants 
engaged in arbitration with a 
unique opportunity to acquire dis- 
covery to which they otherwise 
might not be entitled. Generally, 
depending upon the case, discovery 
is not permitted during arbitration 
conducted under the rules of the 
Construction Industry American 
Arbitration Association except by 
agreement of the parties or at the 
discretion of the arbitration panel.” 
Consequently, this statutory mecha- 
nism may be the only opportunity 
for a party to obtain discovery, al- 
beit pre-suit, from an adverse party 
in an arbitration proceeding. 

The mutual! obligation to provide 
pre-suit discovery is problematic on 
a number of levels. Since most docu- 
mentation generated during the 
design and construction of a project 
is ordinarily not privileged material, 
the allegedly responsible contractor 
could be required to produce volu- 
minous documentation even before 
a lawsuit is filed. This will undoubt- 
edly enable claimants to allege the 
construction defects with greater 
particularity. Compounding this 
problem is the fact that the 
amended statute fails to specify 
when the requested documents 
must be produced or who is respon- 
sible to pay for the cost of reproduc- 
ing voluminous documents. Further, 
there is no pre-suit enforcement 
mechanism for resolving discovery 
disputes, thereby leaving the parties 
to resolve these disputes on their 
own. This will likely dilute the ef- 
fectiveness and utility of pre-suit 
discovery. 


The Right to Inspect 

The amended statute also im- 
poses an obligation on contractors 
to cooperate with the claimant in an 


2 

| 
4 | 
a | 
bs 

i 

| 
{ 
! 
4 

| 
i 


effort to ameliorate the burden 
posed by inspections of multiple ar- 
eas. A contractor receiving a notice 
of claim is required to “reasonably 
coordinate the timing and manner 
of all inspections with the claimant 
to minimize the number of inspec- 
tions.””° In a community association 
setting, coordination becomes sig- 
nificant because the statute now 
permits a contractor to gain access 
to each unit to inspect the defective 
condition.”’ Hardship in providing 
access to unit interiors throughout 
a multifamily residential building 
may be difficult and the conse- 
quences ultimately fatal to a com- 
munity association’s claim. For ex- 
ample, if the matter proceeds to 
trial, a court may bar the claimant’s 
right to recover damages for defects 
found in units that were not made 
available for inspection® As a pre- 
cautionary measure, a claimant 
should initiate early steps to advise 
unit owners that these inspections 
are necessary to prosecute a claim 
for defective construction. Toward 
that end, an inspection schedule 
should be generated to demonstrate 
the claimant’s efforts to reasonably 
coordinate with the contractor so as 
to avoid later arguments that these 
units were not available for inspec- 
tion. As a further precautionary 
measure, experts retained by the 
claimant should photograph and 
videotape defects located in interior 
units so that, ultimately, alternative 
proof can be introduced to the court 
in the event that access to the unit 
is not available. 


Destructive Testing 

Under the original statute, the 
right to perform destructive testing 
was by mutual agreement only.” 
Destructive testing under the re- 
vised statute is still by mutual 
agreement, but has been modified 
to require that the person perform- 
ing the test offer “financial respon- 
sibility” to cover the cost of repair- 
ing the tested areas.*° Moreover, the 
person selected to perform the de- 
structive testing must be identified 
in advance with an opportunity for 
the claimant to object to his or her 
designation.*! Under these circum- 


stances, the party requesting the 
destructive testing must then offer 
a list of three additional candidates 
to perform the testing.®* The claim- 
ant or its representative may be 
present during the testing, which 
must be conducted at a mutually 
convenient time.”® 

Overall, destructive testing may 
have a potentially greater adverse 
impact upon the claimant because 
there is no assurance that the test- 
ing will be properly performed to 
minimize damages to the affected 
unit. The requirement of “financial 
responsibility” is vague, ambiguous, 
and fails to specify what type of in- 
formation or security must be pro- 
vided. For this reason alone, a claim- 
ant should refuse destructive 
testing unless the contractor agrees 
to restore the tested areas to their 
original condition, post a bond, and 
maintain liability insurance to 
guard against theft or damage dur- 
ing the testing process. Moreover, 
the claimant should request that its 
property be kept free and clear of 


any liens or encumbrances should 
the testing party not be paid by the 
contractor that ordered it.** 

The amended statute fails to pro- 
vide any meaningful remedy to a 
claimant damaged by destructive 
testing other than to authorize the 
commencement of a legal action to 
recover damages against the respon- 
sible parties. To make matters 
worse, the only requirement that 
protects the claimant against dam- 
age caused by destructive testing is 
the provision stating that “destruc- 
tive testing shall not render the 
dwelling uninhabitable.”* This lan- 
guage may be of little benefit to 
claimants, for it suggests that a con- 
tractor can leave a large gaping hole 
in the living room ceiling and avoid 
liability for damage caused by de- 
structive testing so long as the 
claimant can still reside in the unit. 

But even denying destructive 
testing has its drawbacks. Should 
the defect become worse after the 
request for destructive testing is 
denied, the claimant’s damages may 
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be severely limited. In this regard, 
the amended statute provides that 
the claimant shall have no claim for 
damages “which could have been 
avoided or mitigated had destruc- 
tive testing been allowed when re- 
quested and had a feasible remedy 
been promptly implemented.”* As 
with other portions of the amended 
statute, this provision is ambiguous 
and likely to generate litigation over 
its meaning. For example, how 
would a party ascertain if a condi- 
tion became progressively worse if 
destructive testing is not conducted 
and a benchmark has not been es- 
tablished? From a claimant’s stand- 
point, if destructive testing is re- 
quested, it may be advisable for a 
claimant to obtain input from its 
own technical representative as to 
whether destructive testing is 
needed in light of the alleged defect. 
Alternatively, the claimant may 
elect to perform its own testing to 
accurately assess the defective con- 
dition subject to implementing the 
guidelines referenced above such as 
requiring insurance and other fi- 
nancial assurances by the party per- 
forming the destructive testing. The 
reasonable guidelines actually fol- 
lowed could later be used, during 
litigation, to justify why the claim- 
ant objected to destructive testing 
proposed by a contractor that failed 
to address these concerns. Docu- 
menting these efforts may allow a 
claimant to defeat a contractor’s at- 
tempt to limit the claim for damages 
at trial for failing to permit destruc- 
tive testing. Because of the benefits 
which would be discovered during 
litigation should a claimant refuse 
destructive testing, contractors will 
likely request an opportunity to per- 
form destructive testing in virtually 
every instance so as to preserve a 
potential defense in subsequent liti- 
gation if a claimant objects to it. 


Applicability of the 
Amended Statute 

The foregoing statutory provi- 
sions do not automatically apply in 
every construction defect case. For 
design, construction, and remedial 
work contracts entered into after 
July 1, 2004, the amended statute 


Counsel for claimants 
need to be acutely 
aware of the statutory 
procedure since failure 
to comply undoubtedly 
will lead to the filing of 
a motion to abate the 
lawsuit by one or more 
of the defendants. 


will apply only if the contract con- 
tains the specified statutory lan- 
guage in conspicuous capitalized 
letters.*’ Contracts entered into 
prior to July 1, 2004, however, are 
not treated in the same manner. As 
to those earlier contracts, the 
amended statute applies to an ac- 
tion for damages commenced by a 
claimant after July 1, 2004, regard- 
less of whether the statutory lan- 
guage is conspicuously displayed in 
the parties’ contact. This is true even 
where no written contract exists.** 
Regardless of the date of the con- 
tract, the parties may waive the 
statutory requirements by written 
agreement once the initial written 
notice of the alleged defect is 
served.” 

If the statute is applicable and the 
claimant has not complied with the 
statutory procedure, the court would 
be required to “abate” the lawsuit 
pending the claimant’s compliance.“ 
Therefore, counsel for claimants 
need to be acutely aware of the 
statutory procedure since the fail- 
ure to comply with the statute will 
undoubtedly lead to the filing of a 
motion to abate the lawsuit by one 
or more of the defendants. In such 
instance, the claimant will lose con- 
siderable time and money for not 
having followed the statutory pro- 
cedure, and the lawsuit will be de- 
layed considerably. Likewise, coun- 
sel for the contractor can seize upon 
the claimant’s noncompliance as a 
basis for staying the action. 
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Other Issues Not Yet 
Addressed by Legislature 

1) The contractor fails to honor the 
deal. Despite curing a number of 
deficiencies associated with the 
original statute, the amended stat- 
ute still fails to address several key 
issues. For example, consider what 
would happen where the 
contractor’s written offer is accepted 
by the claimant, but the contractor 
later decides not to honor the deal. 
Under such circumstances, the 
claimant is without a statutory 
cause of action to enforce the agree- 
ment nor does the statute penalize 
the contractor in any meaningful 
way for walking away from such a 
commitment.*! 

2) The lack of time limits for a con- 
tractor to complete repairs. The stat- 
ute also fails to prescribe any time 
limits for completing the offered re- 
pairs. This loophole permits the con- 
tractor to specify any time period to 
complete the repair, conceivably for- 
ever, without any recourse to the 
claimant except for rejection. 

3) Monetary offers need not be rea- 
sonable and repairs are not guaran- 
teed to last. Although the statute 
permits the contractor to make mon- 
etary offers to the claimant, there 
is no requirement that the offer be 
reasonable or tied to any “real 
world” cost estimates for repair. 
Likewise, with respect to repairs 
performed by the contractor, the 
amendments fail to provide any 
warranty for remedial work per- 
formed. Thus, in the event the re- 
pairs do not last, the claimant, by 
virtue of his acceptance of the 
contractor’s offer, is barred from 
seeking relief for substandard reme- 
dial work performed. 

4) Abatement of an action and 
imposing sanctions for pre-suit dis- 
covery violations give rise to a con- 
stitutional challenge. Finally, the 
amended statute, like its predeces- 
sor, is riddled with constitutional 
infirmities. At the center of any con- 
stitutional challenge would be those 
provisions requiring the trial court 
to “abate” the action if the claimant 
fails to comply with the statutory 
requirements prior to filing a law- 
suit.” It could be argued that requir- 
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ing a trial court to abate the action 
usurps the authority of the Florida 
Supreme Court to promulgate rules 
of civil practice in the courts.* In 
addition, the amended statute can 
be seen as further encroaching upon 
the Florida Supreme Court’s exclu- 
sive rule-making authority by per- 
mitting a trial court to impose dis- 
covery sanctions upon a party who 
fails to produce discoverable evi- 
dence to the other party before a 
lawsuit is even filed.** It is only a 
matter of time before the Florida 
appellate courts are confronted with 
these issues. 


Conclusion 

Ironically, these recent amend- 
ments enacted to rectify shortcom- 
ings with the original statute will 
likely generate many disputes over 
its new terms and conditions. The 
ultimate result will be more confu- 
sion in the courts, as the judiciary 
will inevitably be tasked to sort it 
all out for the second year in a row. 
As the 2004 legislative session 
ended, there was already talk of a 
new “glitch bill” to be proposed next 
year, which, hopefully, will resolve 
the controversies created during the 
past two legislative sessions. O 


Fra. Stat. §558.001-558-005 (2003). 

Fra. Stat. §558.004 (2003). 

3 Fra. Stat. §558.004(2) (20038). 

* Fra. Stat. §558.004(8) (2003). 

5 See generally Steven B. Lesser, 
Florida’s New Construction Defect Stat- 
ute: The Aggrieved Homeowner’s Ob- 
stacle Course, 77 FLA. B.J. 18 (Oct. 2003). 

® Fra. Star. §§558.001-558.005 (July 1, 
2004). Governor Bush approved the 
amended statute on June 18, 2004. 

Fra. Star. §§558.004(1)-(5). 

5 Generally speaking, the time frames 
for compliance are considerably shorter 
for claims involving a single-family 
home, a duplex, a triplex, a quadruplex, 
or an association representing less than 
20 units. As to these categories of claim- 
ants, the initial claim notice must be 
provided 60 days before a lawsuit is filed 
(as opposed to the 120 days afforded as- 
sociations representing more than 20 
units). Further, inspections must be 
completed in 30 days (as opposed to 50 
days for associations representing more 
than 20 units). The original contractor 
receiving notice thereafter has 10 days 
to notify secondary recipients, such as 
subcontractors, suppliers or design pro- 
fessionals that they maybe liable for the 


defects in the original notice of claim. 
These secondary recipients must then 
provide their response to the contractor 
within 15 days. The contractor that re- 
ceives the original notice of claim there- 
after has 45 days (instead of 75 days), to 
make a settlement proposal. The charts 
that accompany this article highlight the 
differences in the various timelines. 

° Fia. Stat. §558.004(1). Previously, 
the aggrieved claimant was required to 
give only 60 days’ prior written notice 
to the contractor. FLa. Star. §558.004(1) 
(2003). The initial requirement that 
claimants identify the defects in “rea- 
sonable detail” remains a veritable 
Pandora’s box that will inevitably lead 
to controversy. What constitutes “rea- 
sonable detail” remains an elusive con- 
cept that will differ markedly from case 
to case, and the amended statute pro- 
vides no guidance to assist practitioners 
and judges in this regard. 

10 Fia. Stat. §558.004(2). Under the 
predecessor version of the statute, the 
contractor had only five business days 
to conduct an inspection. FLA. Star. 
§558.004(2) (2003). The additional time 
to inspect is justified when dealing with 
community associations due to the new 
statutory definition of a “dwelling.” See 
Stat. §558.002(7) which expands 
the definition of “dwelling” to include 
other structures or facilities, including, 
but not limited to, recreational struc- 
tures or facilities that are appurtenant 
to the real property where the dwelling 
is located but not necessarily part of the 
structure at the time construction has 
been completed. For example, the 
amended statute would apply to defect 
found in a clubhouse that is part of a 
condominium or homeowner community 
even though it is not attached to a build- 
ing that contains residential units. 

Fra, Stat. §558.004(3). 

(0 

1S Bia. Star. §558.004(5). 

15 See also FLA. Siar. §558.004(6), which 
provides that a partial settlement on 
some issues can be achieved. In that 
event, a claimant can accept an offer on 
some items and proceed to file an ac- 
tion on disputed or unresolved items. 

16 Strat. §558.004(7). 

Bria. Star. §558.004(8). 

‘8 A claimant who receives a timely 
settlement offer must accept or reject 
the offer by serving written notice of 
such acceptance or rejection on the per- 
son making the offer within 45 days af- 
ter receiving the settlement offer. FLa. 
Star. §558.004(7). 

Id. 

20 See Stat. §558.004(6) (2003). 

21 Stat. §558.004(15). “Discover- 
able evidence” is generally defined un- 
der Florida law as any matter, not privi- 
leged, that is relevant to the subject 
matter of the dispute or is reasonably 
calculated to lead to the discovery of 
admissible evidence. See F.a. R. Civ. P. 
1.280(b)(1); Allstate Ins. Co. v. Boecher, 
733 So. 2d 993, 995 (Fla. 1999). 


Fia. Stat. §558.004(1° 

** Consultants retained .o investigate 
defects, prior to filing an action, are of- 
ten stifled by their inability to access 
plans, shop drawings and other docu- 
mentation generated during the origi- 
nal construction process. These docu- 
ments can assist a claimant and its 
consultant in identifying the method for 
installation of components that have 
since been covered up finish material. 
For example, construction documents 
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can describe the manner that balcony 
handrails have been anchored into con- 
crete balcony slabs. In addition, similar 
documentation could be used to verify 
the type and quality of construction com- 
ponents such as sliding glass door as- 
semblies that have been incorporated 
into the construction. Absent this infor- 
mation, a claimant would be left with 
performing costly destructive testing or 
conducting formal discovery after a law- 
suit was filed to acquire this informa- 
tion. 

25 See, e.g., American Arbitration Asso- 
ciation, Construction Industry Arbitra- 
tion Rules and Mediation Procedures 
(including Procedures For Large, Com- 
plex Construction Disputes), §§R-22(d) 
and F-7 (July 1, 2003). In fact, §F-7 of 
the AAA Rules expressly provides that 
“[t]here shall be no discovery, except as 
provided in Section F-6 or as ordered by 
the arbitrator in extraordinary cases 
when the demands of justice require it.” 
Parties served with a pre-suit discovery 
demand where a claim is subject to ar- 
bitration will likely attempt to resist 
discovery on the basis that the arbitra- 
tion rules—which will ultimately gov- 
ern—do not permit such open-ended dis- 
covery. The amended statute does not 
address this situation. 

26 Fra. Stat. §558.004 (2). 

28 Stat. §558.004(2). 

29 Stat. §558.004(2) (2003). 

30 Fria. Star. §558.004(2)(b). 

31 Td. 

32 Fra. Stat. §558.004(2)(c). 

33 Fia. Strat. §558.004(2)(e). 

34 See generally Fra. Stat. Ch. 713 
(2002). Under these circumstances, the 
party performing destructive testing 
could file a claim of lien on the dwell- 
ing because destructive testing could 
fall within the scope of the definition 
of “improvement” as set forth in FLa. 
Star. §713.01(13). Documenting reason- 
able requests for appropriate financial 
security and reasonable assurances 
before destructive testing is permitted 
will assist a claimant in overcoming ar- 
guments by a contractor that the fail- 
ure to allow destructive testing should 
subsequently bar a claimant from re- 
covering damages at trial. 
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35 Fria, Stat. §558.004(2)(f). 

36 Fria. Stat. §558.004(2). 

37 Fra. Stat. §558.005(1). The statutory 
language is as follows: “Chapter 558, 
Florida Statutes contains important re- 
quirements you must follow before you 
may bring any legal action for an alleged 
construction defect in your home, sixty 
days before you bring any legal action, 
you must deliver to the other party to 
this contract a written notice referring 
to chapter 558 of any construction con- 
ditions you allege are defective and pro- 
vide such person the opportunity to in- 
spect the alleged construction defects 
and to consider making an offer to re- 
pair or pay for the alleged construction 
defects. You are not obligated to accept 
any offer which may be made. There are 
strict deadlines and procedures under 
this Florida law which must be met and 
followed to protect your interests.” 

38 One common example is where a con- 
tractor is sued for breach of a statutory 
implied warranty or some other claim 
that arises in the absence of contractual 
privity. Under the Florida Condominium 
Act, unit owners and the association 
benefit from statutory implied warran- 
ties as to the developer, contractor, sub- 
contractors, and suppliers. Fia. Stat. 
§§718.203 (1)-(2) (2003). These statutory 
implied warranties, along with a cause 
of action for violation of the state mini- 
mum building code, arise as a matter of 
law, even in the absence of a written 
contract. See Fia. Stat. §553.84 (2003). 
Likewise, an association or a unit owner 
may pursue a construction defect claim 
against a “professional” such as an ar- 
chitect or engineer even in the absence 
of contractual privity. See, e.g., 
Moransais v. Heathman, 744 So. 2d 973 
(Fla. 1999). 

39 Star. §558.005(3). 

40 Fra. Stat. §558.003. 

“| Fra. Star. §558.004(9). The lack of a 
meaningful statutory remedy is preju- 
dicial to the claimant. If the contractor 
reneges on a proposal, the claimant’s 
only remedy would be to file an action 
to recover damages for the original claim 
or initiate a separate action to enforce 
the settlement. In the future, the legis- 
lature should consider providing a claim- 
ant with a statutory remedy such as the 


recovery of attorneys’ fees expended to 
enforce the settlement through a sum- 
mary procedure. This remedy is justi- 
fied when considering the hurdles that 
the claimant must overcome before fil- 
ing an action such as the requirement 
to wait 120 days before filing an action, 
furnish expert reports and provide the 
contractor with access to inspect all af- 
fected units. 

Fra. Star. §558.003. 

43 See FLa. Const. art. V. §2(a). 

44 See Grip Development Inc. v. 
Caldwell Banker Residential Real Es- 
tate, Inc., 788 So. 2d 262 (Fla. 4th D.C.A. 
2000) (citing FLa. Const. art. V, §2(a). In 
this scenario, the statute suggests that 
a trial court ignore the traditional pre- 
requisites for obtaining discovery pur- 
suant to the Florida Rules of Civil Pro- 
cedure. Typical procedures that must be 
followed before conducting inspections 
of property and obtaining documents 
have not been incorporated into the 
amended statute. According to the 
Florida Rules of Civil Procedure, the 
recipient of a request for discovery is 
allowed a time period to object. With 
respect to documents withheld from pro- 
duction the recipient of the document 
request must prepare a privilege log. See 
Fia. R. Civ. P. 1.280 & 1.350. 
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Criminal Law 


So You’re Faced With Child Hearsay: 
What’s In, What’s Not 


by George E. Tragos and Peter A. Sartes 


othing is more difficult 

than defending a client 

who is accused of a 

crime that requires no 
substantive evidence for conviction. 
An allegation is made by a four- 
year-old child to her mother regard- 
ing inappropriate contact with her 
father: “I touched Daddy’s pee pee 
and orange juice came out.” When 
her mother asks the child if she is 
serious, the child responds that she 
was attempting to make her 
mommy laugh. Subsequently, the 
child was examined for evidence of 
sexual abuse, but medical results 
indicated that there were no signs 
of trauma or any indications con- 
sistent with sexual abuse. Further- 
more, the child was interviewed by 
law enforcement officers, social 
workers, and psychologists and de- 
nied any inappropriate conduct by 
the father until a certain lone de- 
tective claimed to have interviewed 
her and obtained an unrecorded ad- 
mission. The child was later de- 
posed and denied any abuse. Fi- 
nally, the child was questioned 
during two separate court hearings 
and again denied any abuse, all 
along maintaining her original reci- 
tation that she had made the state- 
ment to her mother in order to 
make her laugh. 

What began two years ago as a 
capital sexual battery case with all 
fingers pointing to the father as the 
perpetrator has transformed into a 
case where the alleged victim will 
testify on behalf of the defense. 

As most criminal trial practitio- 
ners know, the rules of evidence (or 
more specifically the voluminous 


Determining the 
admissibility of child 
hearsay is a task 
that must be 
approached with 
systematic and 
methodical 
consideration. 


exceptions to those rules) are not 
always clearly defined. One such 
example is §90.803 (23) statements 
of child victims, more affectionately 
known as the child hearsay rule. 
This article is intended to provide 
a basic understanding of what’s in, 
and what’s not, based on Florida 
case law as well as some pointers 
which are learned through experi- 
ence to aid practitioners who find 
themselves combating cases relying 
on child hearsay. 

The hearsay exception; state- 
ments of child victims is codified in 
§90.803(23) and states: 

(a) Unless the source of information or 
the method of circumstances by which 
the statement is reported indicates a 
lack of trustworthiness, an out-of-court 
statement made by a child victim with 
the physical, mental, emotional or de- 
velopmental age 11 or less describing 


any act of child abuse or neglect, any 
act of sexual abuse against a child, the 
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offense of child abuse, the offense of ag- 
gravated child abuse, or any offense in- 
volving an unlawful sexual act, contact, 
intrusion, or penetration performed in 
the presence of, with, by, or on the 
declarar-t child, not otherwise admis- 
sible, is admissible in evidence in any 
civil or criminal proceeding if: 

1. The court finds in a hearing con- 
ducted outside the presence of the jury 
that the time, content, and circum- 
stances of the statement provide suffi- 
cient safeguards of reliability. In mak- 
ing of the determination, the court may 
consider the mental and physical age 
and maturity of the child, the nature 
and duration of the abuse or offense, the 
relationship of the child to the offender, 
the reliability of the assertion, the reli- 
ability of the child victim, and any other 
factor deemed appropriate; and 

2. the child either: 

A. Testifies; or 
B. Is unavailable as a witness, provided 
that there is other corroborative evi- 
dence of the abuse or offense. Unavail- 
ability shall include a finding by the 
court that the child’s participation in 
the trial or proceeding would result in 
a substantial likelihood of severe emo- 
tional or mental harm, in addition to 
findings pursuant to§90.803 (1). 

(b.) In a criminal action, the defen- 
dant shall be notified no later than ten 
days before trial a statement which 
qualifies as a hearsay exception pursu- 
ant to this subsection will be offered as 
evidence at trial. The notice shall in- 
clude a written statement of the con- 
tents of the child’s statement, the time 
in which the statement was made, the 
circumstances surrounding the state- 
ment which indicates its reliability, and 
such other particulars as necessary to 
provide full disclosure of the statement. 

(c.) The court shall make specific 
findings of fact, on the record, as to the 
basis for its ruling under this subsec- 
tion. 


The requirements and limita- 
tions for the use of the child hear- 
say exception have been considered 
by courts throughout Florida. The 
keystone case in this area of law is 
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Jaggers v. State, 536 So. 2d 321 (Fla. 
2d DCA 1988). In the Jaggers case, 
the Second DCA reversed the 
appellant’s conviction of abuse of his 
daughter and stepdaughter, con- 
cluding that the out-of-court state- 
ments made by those victims were 
not sufficiently reliable to warrant 
admissions into evidence and thus 
could not be used as substantive 
evidence of the guilt. 

The court also clarified many 
questionable positions regarding 
the child hearsay exception. Among 
the most notable are the following: 

1) Evidence of prior unsworn, in- 
consistent statements, not subject to 
cross examination at the time they 
are made, cannot constitute the sole 
evidence upon which to sustain 
appellant’s conviction. citing State 
v. Moore, 485 So. 2d 1279 (Fla. 1986). 
Jaggers, 536 So. 2d at 324. 

2) The rule that prior inconsistent 
statements may not be used sub- 
stantively as the sole evidence to 
convict applies to F.S. §90.803(23) 


evidence. Once exculpatory state- 
ments are introduced, inculpatory 
prior unsworn statements become 
inconsistent statements and should 
not be allowed into evidence. Id. at 
325. 

3) Out-of-court prior inconsistent 
statements may only be introduced 
after the trial judge makes specific 
findings of fact, on the record, to 
support a finding of reliability. Cit- 
ing §90.803(23)(a)1 and (c). Id. at 
325. 

4) Out-of-court statements by 
children can only be introduced if 
the child testifies or is unavailable 
as a witness, and that videotaped 
depositions, though held to be 
equivalent to testimony for purposes 
of §90.803 (23) by the Second DCA 
in Glending v. State, 503 So. 2d 335 
(Fla. 2d DCA 1987), should be con- 
sidered with reservation in cases 
where the circumstances mirror 
Jaggers. Jaggers, 536 So. 2d at 325. 

5) The time of the out-of-court 
statement relative to the time of the 
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incident charged and the circum- 
stances of the statement are crucial 
to a determination of reliability. Cit- 
ing Perez v. State, 536 So. 2d 206 (Fla. 
1988). Jaggers, 536 So. 2d at 324. 

6) Evidence of prior inconsistent 
statements of the testifying witness 
are not admissible except when of- 
fered to contradict and to impeach 
the direct testimony offered at trial. 
Id. at 324. 

Section 90.803(23) creates a lim- 
ited exception to the hearsay rule 
for reliable statements of children 
which describes an act of abuse 
upon, by, with, or in the presence of 
the declarant child victim. C. 
Ehrhardt, Florida Evidence 803.23 
(2003 edition), 856. Only statements 
that describe acts of child abuse, 
sexual abuse, or other offense in- 
volving sexual contact are included 
under the exception. Jd. at 857. Fur- 
thermore, §90.803(23) has been con- 
strued to limit the exception to the 
out-of-court statements to those 
statements made by the child vic- 
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tim. State v. Campbell, 664 So. 2d 
1085, 1085-87 (Fla. 5th DCA 1995). 
Specifically excluded from evidence 
are child hearsay statements that 
describe abuse on a person other 
than the declarant child. State v. 
Dupree, 656 So. 2d 430 (Fla. 1995). 
The Florida Supreme Court has 
ruled that a child victim’s hearsay 
statement, which qualifies as an ex- 
ception under §90.803(23), is admis- 
sible in evidence even when the child 
is able to testify fully at trial, not- 
withstanding being characterized as 
a prior consistent statement. Thus, 
both the child and a person to whom 
the child made the hearsay declara- 
tion may testify. Pardo v. State, 596 
So. 2d 665 (Fla. 1992). Furthermore, 
the Fifth DCA in its decision in 
Kopko v. State, 577 So. 2d 956 (Fla. 
5th DCA 1991), found that 
§90.803(23) “suggest[s] at least one 
repetition” of child hearsay is per- 
missible “if the child testifies.” The 
court further found that repetitious 
child hearsay from multiple wit- 
nesses is unfair to a defendant and 
contravenes the long-standing rule 
prohibiting the admission of prior 
consistent statements to bolster a 
victim’s in-court testimony. The 
Kopko court therefore determined 
that child hearsay comes in under 
the statute only in a very limited cir- 
cumstance. See also Perry v. State, 
593 So. 2d 620 (Fla. 2d DCA 1992). 
In order for child hearsay to be 
admissible the source from which the 
information is reported must indi- 
cate trustworthiness. Jaggers, 536 
So. 2d at 325. The initial clause of 
§90.803(23) provides if “the source of 
information or the method or circum- 
stances by which the statement is 
reported indicate a lack of trustwor- 
thiness,” the exception will not be 
recognized. This restatement of the 
reliability requirement was specifi- 
cally included by the Senate commit- 
tee to ensure careful examination of 
circumstances involving familial dis- 
cord. C. Ehrhardt, Florida Evidence, 
at 860. Additionally, in State v. 
Townsend, 635 So. 2d 949 (Fla. 1984), 
the Florida Supreme Court held that 
in determining the reliability of the 
statement in question, the trial court 
may also consider the possibility of 


improper influence over the child as 
well as any other indicators of “trust- 
worthiness.” 

In cases where the child’s reliabil- 
ity is at issue, the trial judge is not 
required to examine the child before 
making the determination that the 
child’s out-of-court statements are 
reliable, although it has been held 
that it is a better practice that the 
child be examined in the court’s 
presence. Perez, 536 So. 2d at 211. 
In addition to the factors listed in 
§90.803(23)(a)(1),the Townsend case 
established a nonexclusive list for 
the trial court to consider in evalu- 
ating the reliability of the child’s 
out-of-court statement under the 
statute including 1) a consideration 
of the statement spontaneity; 2) 
whether the statement was made at 
the first available opportunity fol- 
lowing the alleged incident; 3) 
whether the statement was elicited 
in response to a question from 
adults; 4) the mental state of the 
child when the abuse was reported; 
5) whether the statement consisted 
of a childlike description of the act; 
and 6) whether the child used ter- 
minology unexpected of a child of 
similar age. Townsend, 635 So. 2d 
at 957. 

Experience has shown that judges 
are willing, on rare occasions, to ex- 
clude child hearsay. In one order a 
trial judge methodically considered 
each element of the Townsend list 
for each potential hearsay witness. 
Even though on their face the wit- 
nesses seemed as if their testimony 
fit the rule, after careful and meticu- 
lous consideration by the trial judge, 
one witness was found to be unreli- 
able based on inconsistences in her 
story, and in another order the tes- 
timony of three potential hearsay 
witnesses was found to be outside 
the scope of the child hearsay rule. 

It is important to note that the 
child hearsay rule does not super- 
sede the other exceptions to the 
hearsay rule. It is not intended to 
open the floodgates for the state to 
the detriment of the defendant. It 
is a limited exception for a specific 
purpose. In addition, in circum- 
stances similar to our recent case, 
which are more common than many 
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of us would expect, the child hear- 
say rule can become the tool that 
exonerates the client. 

The U.S. Supreme Court, in its 
recent decision in Crawford v. Wash- 
ington, 124 S. Ct. 1354 (2004), 
opined that the protections set forth 
in the confrontation clause of the 
Sixth Amendment cannot be over- 
looked. The Supreme Court indi- 
cated that permitting testimony 
based on the amorphous concept of 
reliability without taking into ac- 
count the constitutional require- 
ment of confrontation that the state- 
ment be subject to 
cross-examination was erroneous. 
The Court further indicated that 
“even if the right to confrontation 
under the Sixth Amendment is not 
solely concerned with testimonial 
hearsay, that is the primary object, 
and interrogations by law enforce- 
ment officers fall squarely within 
that class.” Id. at 1371. Thus, the 
portion of §90.803(23) that indicates 
that hearsay is admissible if the 
child is unavailable to testify must 
be construed to require that the 
child has been subject to what the 
U.S. Supreme Court indicates was 
the first indicator of reliability: 
cross-examination. 

Determining the admissibility of 
child hearsay is a task that must be 
approached with systematic and 
methodical consideration. Practitio- 
ners faced with the possibility of 
child hearsay must prepare for the 
cross-examination of the child 
declarant, the hearsay declarant, 
and the waves of state agents in- 
cluding social workers, Department 
of Children and Families (DCF) in- 
vestigators, law enforcement offic- 
ers, and guardians (both familial 
and court-appointed) that will inevi- 
tably be called to offer testimony as 
to what the child said, or may have 
said. As practitioners, knowing what 
to ask for will significantly affect the 
impact of the cross-examination of 
prosecution witnesses. It will sur- 
prise you to discover the volume of 
paper generated during a child 
abuse investigation. Among the 
most valuable documents were the 
chronologies or “cronos” that the 
Child Protective Investigators (CPI) 


A 
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maintain as part of their investiga- 
tion. These “cronos” enumerate all 
the contact that the investigator has 
with law enforcement, the alleged 
victim, the suspects, and family 
members, as well as their personal 
observations relative to the investi- 
gation. Experience has indicated 
that these “cronos” are the greatest 
source of information for cross-ex- 
amination because these “cronos” 
are made by and for the benefit of 
the CPI officer and are not normally 
turned over during discovery. An 
astute practitioner can detect tell- 
tale signs of the strength of the in- 
vestigation as well as the definite 
chronology of the investigation that 
may be different from the chronol- 
ogy that witnesses will relate. In 
addition, if there are medical, psy- 
chological, or other professionals 
who examined the alleged victim, 
then the summary of the examina- 
tion can be an excellent tool in de- 
termining exactly what the findings 
are. These documents are normally 
confidential under F.S. §39.202(5), 
although the court can issue an or- 
der waiving the statute, if the sum- 
maries are relevant and material to 
the case. The practitioner should 
move the court to subpoena the com- 
plete record of every government 
agency involved in the case, and look 
for discrepancies between reports 
and agencies that may be ripe for 
cross examination. 

Another important lesson from 
experience defending against poten- 
tial testimony from child hearsay is 
to pay close attention to the proce- 
dural details enumerated within the 
statute. The state has the burden to 
provide a notice to the defendant 
that clearly delineates that the pros- 
ecution intends to offer a statement 
under §90.803(23) at trial. Profes- 
sor Ehrhardt makes the notice 
analogous to the notice necessary 
when the prosecution intends to of- 
fer Williams Rule testimony under 
§90.404(2)(b) at trial. C. Ehrhardt, 
Florida Evidence, at 865. The writ- 
ten notice must include 1) the con- 
tent of the child’s statement; 2) the 
time at which the statement was 
made; 3) the circumstances sur- 
rounding the statement which indi- 


cate its reliability; and 4) any such 
other particulars as necessary to 
provide full disclosure of the state- 
ment. F.S. §90.803 (23) (2003). The 
statute also indicates that the de- 
fendant shall be notified no later 
than 10 days before the trial (so 
watch out for those Friday 6:00 p.m. 
faxes to your office). Fuller v. State, 
540 SO. 2d 182 (Fla. 5th DCA 1989) 
(notice defective); Distefano v. State, 
526 So. 2d 110 (Fla 1st DCA 1988) 
(notice contained no indication of 
trustworthiness) (defendant was 
entitled to Richardson-type hearing 
when state failed to comply with the 
notice statute). 

When you receive the notice, 
study it closely, identify who will be 
testifying and what exactly they 
heard. Be cautious of law enforce- 
ment testimony; be sure that they 
are testifying to what the child told 
them as opposed to what the child 
told someone else. Remember, it is 
the child hearsay rule, not the child 
double hearsay rule. For example 
the rule states that the hearsay wit- 
ness can testify to the declarant 
child’s statement of abuse. In a re- 
cent case, the witness investigator 
was presented to testify to the 
child’s answer to the question, “Did 
you tell your mommy that... .?” This 
testimony was correctly excluded by 
the court. Also look specifically at 
what the child said. The rule is in- 
tended for the recitation of a child 
declarant’s statement of abuse. Be 
sure that it is not the child’s re- 
sponse to law enforcement’s ques- 
tion of, “Did someone touch 
you?”Again, it is the child’s state- 
ment of abuse, not the hearsay 
witness’s interpretation of the 
child’s answer to a broad question. 
See §90.801 ( Hearsay), and §90.805 
(Hearsay within Hearsay) generally. 
Be conscious of prior inconsistent 
statements, whether they be from 
the child declarant or from the hear- 
say witness. See §90.801(7) (Exclu- 
sions from Hearsay--Prior inconsis- 
tent Statements Under Oath) and 
§90.614 (Prior Statements of Wit- 
nesses) generally. 

Finally, the most important point 
is: Make them prove it! When you 
are faced with a child hearsay wit- 


ness, or for that fact anything that 
requires a judicial finding, ask for a 
hearing, do the research, know your 
witness, make sure you have all the 
discovery for that witness, plan out 
your questions and, most impor- 
tantly, pay close attention to the 
answers. Don’t be afraid to delve 
into the witness in order to attack 
his or her credibility and trustwor- 
thiness, and when it’s over, order the 
transcript--you never know what 
will change between the hearing 
and the trial. 

In conclusion, the case law cited 
is not exhaustive, it is merely the 
foundation of the law, and our sug- 
gestions are just that--suggestions. 
Every case is different, each with its 
own facts, circumstances, and 
quirky details. It is up to the indi- 
vidual practitioner to evaluate his 
or her client’s case and to prepare a 
defense strategy. Understanding the 
limitations of the statute, the facts 
of your case, and the distinctions 
drawn in the existing case law will 
inevitably mean the difference be- 
tween what’s in and what’s not. 
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Trial Lawyers Forum 


More Than You Wanted to Know About the 
Doctrine of Reformation 


f there is anything that takes 

the professional sweat off a 

dirt lawyer’s brow, or places a 

smile on a malpractice 
carrier’s face, it is the equitable 
safety net of reformation, definitely 
a doctrine for the legally maladroit. 
It has to be admitted that one of the 
main reasons we trial lawyers ex- 
ist in the commercial law arena is 
to extricate our dirt lawyer partners 
from chaos caused by the complex 
transaction documents they create. 
We’re not suggesting ambiguity 
here—we are talking about out- 
and-out mistakes. 

So here is the formula for the res- 
cue and, fortunately, the scope of the 
doctrine is easily ascertained: 
Where an agreement has been actually 
entered into, but the contract, deed, or 
other instrument in its written form 
does not express what was really in- 
tended by the parties thereto, equity 
has jurisdiction to reform the written 
instrument so as to conform to the in- 


tentions, agreement and understanding 
of the parties.' 


The classical fact scenario is a 
written document, which incor- 
rectly states the deal between the 
parties, and, at least according to 
one of the parties, the error was 
mutual. The court’s role is not re- 
writing the instrument or conjuring 
up a new agreement,’ but from the 
evidence determining the intent of 
the parties as to the correct lan- 
guage.* Literally and legally, refor- 
mation does not get any simpler. 
Considerations of justice and fair deal- 
ing have uniformly influenced courts of 
equity to relieve an individual! from the 
consequences of a written instrument 


which are prejudicial to him, and which 
by a mistake, does not contain the true 


by Thomas E. Baynes, Jr. 


What may be the 
most interesting 
part of the doctrine 
of reformation is 
that the judicial 
decisions of 100 
years ago are still 
precedent today. 


intention of the parties, and prevent the 
party in whose favor such mistake is 
made from deriving any advantage from 
that part of said instrument which was 
unintended by the parties.’ 


The black letter criteria for ref- 
ormation is a written agreement,’ 
a mutual mistake’ (or fraud, or mis- 
representation by a party and a 
mistake by the other party),’ and 
proof by clear and convincing evi- 
dence.* 

“Reformation only corrects the 
defective writing so as to accurately 
reflect true terms actually agreed 
to by parties.”® Reformation does 
not seek to interpret what the lan- 
guage in the document states.'° Yet, 
as with any other equitable remedy, 
reformation requires that there be 
no adequate remedy at law."! 

Now, when it is time to draft a 
complaint, it should be remembered 
that older decisions often discuss 
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the specific (somewhat antiquated) 
pleading requirements for setting 
forth a cause of action.’* Pleading 
is now more liberal with the ability 
to amend even after a loss.’* Fur- 
ther, it is now clear that reforma- 
tion can be raised defensively,'* and 
there are a few opinions that sug- 
gest it being allowed without the 
necessity of pleadings. 

Realistically, a complaint seeking 
reformation must allege a cause of 
action. To accomplish this, it should 
set forth the facts concerning the 
creation of the written agreement, 
its language, the language intended 
by the parties, the mutual mistake, 
and how the parties’ performance 
under the reformed agreement will 
be affected. This latter criterion is 
critical because where there is no 
difference in the result, a court will 
not grant reformation.’ Ultimately, 
the plaintiff has the burden of prov- 
ing all these elements of reforma- 
tion by clear and convincing evi- 
dence."’ 

Looking to the necessity of hav- 
ing a written instrument, there is 
an instant revelation regarding ref- 
ormation: the operation of the doc- 
trine is not barred by the statute of 
frauds.'* Further, the use of parol 
evidence to establish the mutual 
mistake has long been approved in 
Florida law."’ In reformation, it does 
not matter if language is incorrect 
or missing.”? Reformation can be 
used to establish consideration 
even if not stated, but cannot be 
used to create additional obliga- 
tions to the instrument.”! 

Through reformation you can 
even add the missing signature to 
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the agreement.” In Tri County Pro- 
duce Dist. Inc. v. N.E Production 
Credit Assn., 160 So. 2d 46, 49 (Fla. 
1st DCA 1963), the court described 
reformation as follows: 

The decisions from this and other juris- 
dictions are replete with instances in 
which written instruments have been 
reformed on the ground of mutual mis- 
take so as to include land erroneously 
omitted; to delete land which had been 
erroneously included; to add signature of 
a witness and seals to instruments which 
were inadvertently omitted. Research re- 
veals only one decision, however, which 
squarely confirms the power of a court of 
equity to reform a mortgage by adding the 
signature of a mortgagor inadvertently 
omitted therefrom by reason of mutual 
mistake so as to evidence the true agree- 
ment of the parties. 


The doctrine presumes the writ- 
ten instrument is the sole expositor 
of the intent of the parties.” The 
emphasis is on the “mutuality” of 
the mistake at the time of execu- 
tion.‘ A failure in the proof of mu- 
tual mistake may establish a uni- 
lateral mistake, which is the 
criterion for rescinding the agree- 
ment—something you probably 
don’t want as a legal alternative. 
Considering the benefits of reforma- 
tion, rescission is an ineffectual 
remedy in most instances because 
the parties often cannot be returned 
to the status quo. Fortunately, eq- 
uity prefers reformation to rescis- 
sion.”? Conversely, there can be no 
reformation for unilateral mistake 
unless it is coupled with fraud, mis- 
representation, or inequitable con- 
duct on the part of the defendant.”® 

Interestingly enough, certain mis- 
takes lack mutuality and are 
deemed per se unilateral. Legisla- 
tion, ordinances, regulations, and 
gifts evidenced by written docu- 
ments can fall victim. Courts have 
consistently held errors of govern- 
ment are not reformable as there is 
an absence of mutuality with indi- 
vidual members of the public.”’ As 
to gifts based on love and affection 
transferred to the beneficiary, the 
courts have disallowed reformation 
with an exception where there is 
some form of valuable consideration 
between the parties to show the 
mutuality of the transaction.”* The 
mutual mistake component of ref- 
ormation includes mistake of law,” 


notwithstanding ignorantia legis 
neminen excusat. 

While the essence of reformation 
today is its standard of proof, such 
standard was not always so clear. 
For years the burden of the plain- 
tiff was to prove the writing was a 
product of mutual mistake by 
“[c]lear, convincing and satisfactory 
evidence, not alone by a preponder- 
ance of the evidence, but he must 
establish the fact by such evidence 
as to show conclusively that a mis- 
take had been made, that such mis- 
take was mutual to both parties and 
to satisfy the court of such mistake 
beyond a reasonable doubt.””° 

While this judicial tautology may 
not have affected a plaintiff’s case 
where the equity court presided 
without a jury, it would have been a 
tongue twister as a jury instruction. 
This “reasonable doubt” standard 
has been attributable to dicta in 
Pomeroy’s Equity Jurisdiction—as- 
suming any treatise sets out dicta.*" 
More likely it appears that “reason- 
able doubt” is a misstatement of 
“reasonable controversy” which had 
been used earlier by most courts.*” 
Nonetheless, this criteria was first 
questioned by the Second District 
Court of Appeal,* recognized later 
by the Third and Fourth districts™ 
as confusing, and finally in 1974, the 
Florida Supreme Court stated that 
the “reasonable doubt” language 
was incorrect and clear and convinc- 
ing was the standard of proof.*° 

It should be noted that a party to 
a document such as a deed has the 
ability to proceed through the chain 
of title to reform any erroneous in- 
strument, notwithstanding that as 
a matter of law the instrument has 
merged with the deed.* The plain- 
tiff in reformation has the same 
rights as any of its remote grantees 
to cure the defect.*’ The reformation 
will relate back to the effective date 
of the instrument** except as 
against a bona fide purchaser with- 
out notice.*® 

However, the long scope of the 
doctrine is limited by the statute of 
limitations.*” Under Florida law, F:S. 
§95.231(2), reformation of a deed 
must be brought within 20 years. As 
to other written instruments, it ap- 


pears F‘S. §95.11(2)(b) would require 
the equitable actions to be brought 
within five years. If the mutual mis- 
take is based on fraud, F.S. 
§95.11(3)(j) requires the action to be 
brought within four years. 

Where the trial court has ordered 
reformation of the instrument, it 
also has jurisdiction to enforce the 
newly reformed document in the 
same proceeding.*! One should also 
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keep in mind that in equity the trial 
court’s findings come with the pre- 
sumption of correctness.* 

Ultimately, the “clear and con- 
vincing” standard of proof must be 
recognized as the policy statement 
of reformation. It also establishes 
the safety net of this doctrine, which 
disregards so many legal norms of 
contract law such as the statute of 
frauds and allowing parol evidence 
to modify an instrument’s language. 
“Rigorous application of a higher 
standard of proof in reformation 
cases promotes the policy that the 
parties should not be subjected to 
contractual obligations to which 
they never agreed.”** 

Finally, what may be the most in- 
teresting part of the doctrine of ref- 
ormation is that the judicial deci- 
sions of 100 years ago are still 
precedent today. So, tear this article 
out of this journal and put it aside 
for the next time your dirt lawyer 
partner wanders into your office 
claiming there is some confusion 
with his or her last transactional 
creation. O 
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Environmental and Land Use Law 


Conquering the Maze of Certiorari Review 
of Local Government Quasi-Judicial 


Land Use Decisions 


by Gary K. Hunter, Jr., and Jennifer A. Tschetter 


or land use practitioners, 

there are few feelings 

worse than walking away 

from a county commission 
meeting in the dead of night after 
an hours-long quasi-judicial hear- 
ing which—despite your prepara- 
tion—results in a defeat. Worse yet 
is waking up the next morning to 
the realization that you must pre- 
pare a petition for writ of certio- 
rari. In an effort to ease uncertain- 
ties with this process, this article 
synthesizes the rules and cases ap- 
plicable to certiorari review and of- 
fers a practical guide to the certio- 
rari process. 

© What are the deadline and re- 
quirements for filing a petition for 
writ of certiorari? 

Rule 9.100(c) of the Florida 
Rules of Appellate Procedure re- 
quires that a petition for writ of 
certiorari be “filed within thirty 
(30) days of rendition of the order 
to be reviewed.” (Emphasis added.) 
Rule 9.100(g) specifically requires 
that all petitions for certiorari con- 
tain at least the following: 1) the 
jurisdictional basis; 2) facts enti- 
tling petitioner to relief; 3) nature 
of the relief sought; and 4) argu- 
ment with appropriate citations. 
The rule also requires that the pe- 
tition have on its first page a cap- 
tion appropriate for the court in 
which the petition is filed. If the 
action is a circuit court petition for 
writ of certiorari, Rule 9.100(f)(2) 
further requires that the caption 
contain a statement that the plead- 
ing is in actuality a petition for 
writ of certiorari filed pursuant to 
Rule 9.100. Typically, placement of 


This article 
synthesizes the 
rules and cases 

applicable to 
certiorari review and 
offers a practical 
guide to the 
certiorari process. 


a short statement such as “Rule 
9.100 Petition for Writ of Certio- 
rari” above the case number will 
satisfy the requirements of the 
rule. 

The petition itself cannot exceed 
50 pages in length.' Unlike the gen- 
eral rules regarding lengths of 
briefs filed in appellate proceed- 
ings,” Rule 9.100 makes no provi- 
sion for petitions in excess of 50 
pages. 

¢ What local government deci- 
sions are reviewable via a petition 
for certiorari? 

Quasi-judicial decisions of agen- 
cies, boards, and local government 
commissions not directly appeal- 
able by way of another provision of 
general law are reviewable via a pe- 
tition for certiorari.* The Florida 
Supreme Court described quasi-ju- 
dicial decisions as the application 


of existing policies as opposed to the 
formulation of new policies.‘ In the 
land use context, quasi-judicial de- 
cisions appropriate for certiorari 
review normally involve approval of 
site plans,’ building permits,° re- 
zoning applications,’ plats,* special 
exception permits,’ and any other 
development orders.” 

Legislative decisions by local gov- 
ernments for which there is a rem- 
edy pursuant to Florida’s Adminis- 
trative Procedure Act are not 
reviewable via a petition for writ of 
certiorari in circuit court. For ex- 
ample, decisions regarding compre- 
hensive plan amendments," includ- 
ing small scale plan amendments,” 
are not appropriate for certiorari 
review in circuit court.'* Addition- 
ally, the Florida Supreme Court re- 
cently clarified that constitutional 
challenges to local government ac- 
tion are not subject to certiorari re- 
view as the reviewing court is with- 
out power in a certiorari proceeding 
to declare the local government’s 
decision violative of the federal or 
state constitution." 

e Must the local government’s 
decision be in writing? 

In most cases, no. Although the 
authors of this article agree with 
Justice Pariente’s dissent in 
Broward County v. G.B.V., 787 So. 
2d 838 (Fla. 2001), regarding the 
usefulness of written findings, as of 
yet, there is no universal require- 
ment in Florida that quasi-judicial 
decisions by local governments be 
reduced to writing. However, excep- 
tions to the general rule can be 
found in specific statutes. For ex- 
ample, the federal Telecommunica- 
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tions Act requires that the final de- 
cision of a local government regard- 
ing consideration of a request for a 
communications tower be made in 
writing.’° Unless governed by a spe- 
cific statutory requirement (and in- 
terpretive case law supporting the 
proposition that a decision is not fi- 
nal until reduced to writing), it 
should be assumed for purposes of 
calculating pertinent filing dead- 
lines that a local government’s de- 
cision is rendered on the day the 
vote is cast. 

© Must an appendix be filed with 
the petition? 

Yes. Rule 9.100(g) requires that a 
petition be accompanied by an ap- 
pendix which comports with the re- 
quirements of Fla. R. App. P. 9.220 
which in substantive part requires 
that the appendix contain “such por- 
tions of the record deemed necessary 
to an understanding of the issues 
presented.” Florida courts have 
ruled on several occasions that lack 
of an appendix” or an insufficient 
appendix” is grounds for dismissal 
or denial of a petition for certiorari. 
Rule 9.100(g) also requires that the 
petition “contain references to the 
appropriate pages of the supporting 
appendix.” 

The appendix must be indexed 
and composed on 8 % x 11 inch pa- 
per.'® It must be either bound sepa- 
rately or separated from the petition 
itself by some type of divider or tab.” 
If the appendix is separately bound, 
the index will typically be captioned. 
If a written opinion exists, such as 
a resolution, a copy must be included 
in the appendix.” 

The appendix must contain the 
decision for which review is sought 
if it has been reduced to writing. 
Beyond that, technically, the appen- 
dix is only required to contain that 
information necessary to an under- 
standing of the issues raised by the 
petition. Typically, the appendix will 
contain items such as a transcript 
(if available), official minutes of the 
meeting(s), the application for de- 
velopment approval, and any exhib- 
its introduced at the quasi-judicial 
hearing. Items in the appendix must 
be confined to those items which 
would otherwise be properly char- 


acterized as part of the “record.” As 
such, newly created affidavits and 
other documents not presented at 
the quasi-judicial hearing are not 
appropriate for inclusion in the ap- 
pendix. 

¢ Does a record need to be trans- 
mitted that includes a transcript of 
the hearing? 

No. Rule 9.100(i) specifically pro- 
vides that no record be transmitted 
to the court except upon order of the 
court. It is, however, permissible and 
common practice to include a tran- 
script of the quasi-judicial hearing, 
if available, as part of the appendix 
filed in support of the petition. The 
plain language of the rule does not 
require transmission of a transcript 
so long as the appendix contains 
enough material to set forth an ad- 
equate basis for relief. If it is deter- 
mined that the transcript is not 
“necessary to an understanding of 
the issues presented,” there is no 
requirement that a transcript be 
prepared and included as part of an 
appendix. 

Occasions will undoubtedly arise 
when a court reporter is not on hand 
to transcribe the meeting in “real 
time.” A workable substitute is to 
have a court reporter obtain copies 
of audio tapes of the meeting, if 
they exist, and transcribe the tapes. 
If transcription is simply not pos- 
sible due to bad audio quality, un- 
availability of tapes or otherwise, 
the only recourse is to obtain the 
“official minutes” of the meeting, as 
recorded by the clerk. In cases 
where live transcription or tran- 
scription of a recording of the meet- 
ing is not available, the only avail- 
able medium reflecting the 
proceedings is likely the minutes of 
the meeting, which are inevitably 
composed as the clerk perceives fit. 
The prudent practitioner will have 
a court reporter on hand for a 
quasi-judicial hearing and deter- 
mine after the meeting if transcrip- 
tion is necessary. 

¢ What formatting and other 
technical considerations need to be 
taken into account when filing the 
petition??? 

The petition must be presented to 
the court in typeface that is either 
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Times New Roman 14-point font or 
Courier New 12-point font.”? To en- 
sure compliance with the rule, the 
petition must contain a “certificate 
of compliance,”*’ located after the 
certificate of service, which indicates 
that the brief comports with the font 
requirements of Rule 9.100(1). The 
petition must be printed with one 
inch margins on all sides, and the 
text is to be double-spaced, except 
for footnotes and quotations which 
may be single-spaced. As the peti- 
tion is filed pursuant to the Florida 
Rules of Appellate Procedure, the 
uniform citation requirements pre- 
scribed by Rule 9.800 are applicable. 

e If other causes of action exist 
as a result of the same local gov- 
ernment action, should the petition 
for writ of certiorari be filed as a 
separate cause of action or included 
as part of one filing which consists 
of a complaint and petition for writ 
of certiorari? 

Often, one local government deci- 
sion will result in multiple causes 
of action. For example, the failure 
of a local government to approve a 
development order at a quasi-judi- 
cial hearing may result in a com- 
plaint for declaratory and injunctive 
relief based on inconsistency with 
the local comprehensive plan as well 
as a petition for writ of certiorari 
claiming a lack of competent sub- 
stantial evidence to support the 
quasi-judicial decision. The question 
is whether the complaint and peti- 
tion can be filed as part of the same 
initial filing with the petition for 
writ of certiorari being another 
“count” of the complaint. The answer 
is that practitioners tend to disagree 
on the appropriate course of action, 
although the authors believe that in 
almost all cases, filing a petition for 
writ of certiorari in circuit court as 
part of a larger complaint stating 
other causes of action is appropri- 
ate and saves your client the addi- 
tional costs associated with pursu- 
ing two litigation matters. 

Rule 1.630 of the Florida Rules 
of Civil Procedure affords circuit 
courts the power to review com- 
plaints for common law certiorari 
and notes that the initial pleading 
shall be a complaint.” The Florida 
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Supreme Court has noted that al- 
though the appellate rules apply 
to certiorari proceedings in circuit 
court, the true nature of the pro- 
ceedings is more akin to a “trial 
de novo” than an “appeal.””> The 
recent debate among land use 
practitioners regarding whether 
separate causes of action must be 
filed stems from the Florida Su- 
preme Court’s December 2003 rul- 
ing in Miami-Dade County uv. 
Omnipoint Holdings, 863 So. 2d 
195 (Fla. 2003), in which the court 
held that review of the constitu- 
tionality of a local regulation is in- 
appropriate through certiorari re- 
view. Due to the limited nature of 
the scope of review and possible 
remedies applicable to certiorari 
actions, the court’s decision in 
Omnipoint is not surprising as the 
district court not only upheld the 
circuit court’s quashing of the lo- 
cal government decision but also 
sua sponte declared portions of the 
local government regulations un- 
constitutional. Omnipoint does not 
specifically prohibit filing one 
cause of action which contains a 
petition for certiorari review and 
pleads other bases for relief. The 
appropriate interpretation of 
Omnipoint until further clarified 
is that one cause of action is per- 
missible pleading practice. 

From a practical standpoint, it 
would be prudent to hold the 
noncertiorari causes of action in 
abeyance (by way of joint stipula- 
tion or otherwise) until after the 
court issues its decision in the cer- 
tiorari proceeding. The court’s cer- 
tiorari review is limited to the 
record, as explained above, 
whereas in a declaratory judgment 
action alleging inconsistency be- 
tween a local government decision 
and the applicable comprehensive 
plan is a de novo proceeding at 
which all evidence available, not 
just presented to the local govern- 
ment, may be considered by the 
court in making its determination. 
In order to keep the certiorari re- 
view untainted by extraneous and 
inadmissible evidence the best 
course of action is to delay the in- 
troduction of such evidence and 


issues until the conclusion of the 
certiorari proceeding, should pur- 
suit of alternative remedies be 
necessary at that point. 

As a final note on this subject, 
every lawyer’s touchstone for plead- 
ing should be what is usual, custom- 
ary and expected in the circuit at 
issue. Some circuits have appellate 
divisions which are the appropriate 
forum for the certiorari proceeding, 
but not other legal claims. Other cir- 
cuits are accustomed to the filing of 
separate causes of action. Local 
practice in your circuit should fac- 
tor heavily in this decision. 

© What happens upon filing? 

After filing the petition for writ 
of certiorari, the onus is on the court 
to take action. Rule 9.100(f)(3) re- 
quires the clerk of the circuit court 
to transmit the petition and appen- 
dix to the assigned judge in order to 
determine whether an order to show 
cause should be issued. The court 
typically reviews the petition and 
appendix for sufficiency and if ap- 


propriate an order to show cause is 
issued. The order to show cause di- 
rects the respondent to “show cause” 
why the petition for certiorari 
should not be granted. Rule 9.100(h) 
provides that the petition must 
demonstrate at least one of three 
things for the court to issue an or- 
der to show cause: 1) a preliminary 
basis for relief; 2) a departure from 
the essential requirements of law 
which will cause material injury for 
which there is no adequate remedy 
through appeal; or 3) that review of 
final administrative action would 
not provide adequate relief. If the 
petition demonstrates such a basis 
for relief, the court, in its discretion, 
may issue an order to show cause. 

© What if the court fails to issue 
an order to show cause in a timely 
manner? 

The Rules of Appellate Procedure 
do not prescribe any time period in 
which the court must issue an or- 
der to show cause or decline to do 
so. If more than 90 days have 
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elapsed since filing the petition, it 
is possible that the petition has not 
been properly directed by the clerk 
or the court is otherwise unaware 
of its pendency. After three months, 
it is in your client’s best interest to 
ensure the court is aware of the 
pending petition without offending 
the assigned judge. A good first step 
would be to contact the court clerk 
to confirm that the petition and ap- 
pendix were forwarded to the appro- 
priate judge for review as required 
by Rule 9.100(f)(3). 

Other possible options include a 
request for case management con- 
ference and/or submission of a po- 
lite letter to the assigned judge. 
Technically, it would be possible to 
wait an extended period of time to 
resolve the matter as petitions for 
writ of certiorari are not fairly sus- 
ceptible to motions to dismiss for 
failure to prosecute;*° however, such 
delay is seldom in the client’s best 
interest. 

e Must the court issue an order to 
show cause? 

No. Rule 9.100(h) describes the 
court’s power to issue orders to show 
cause as discretionary.”’ Florida cir- 
cuit courts which have declined to 
issue orders to show cause in cases 
where it was determined that the 
petitioner failed to state a prelimi- 
nary basis for relief have been up- 
held on appeal.” It is worth noting, 
however, that recent cases from the 
Second District suggest that if the 
petition is facially sufficient and 
demonstrates a preliminary basis 
for relief, an order to show cause 
must be issued.” 

¢ Is it appropriate to file a motion 
to dismiss a petition for writ of cer- 
tiorari prior to the issuance of an or- 
der to show cause? 

No. The only appropriate respon- 
sive pleading permitted by the rules 
is a response brief which is to be 
filed only after issuance of an order 
to show cause.*° 

© When is the response brief due 
and what are its technical require- 
ments? 

Pursuant to Rule 9.100(j) the re- 
sponse is due on the date set by the 
court in the order to show cause. The 
response brief must contain argu- 


ment in support of respondent’s po- 
sition, citation of authority, and ap- 
propriate references to the appen- 
dix. The respondent may also file 
additional portions of the record 
with the court by way of an appen- 
dix, if necessary. The response brief 
cannot exceed 50 pages in length*! 
and must meet the same technical 
requirements as the petition de- 
scribed above (uniform citation, font 
requirements with certificate of 
compliance, page size, margins, and 
double-spaced).*” 

© When is the reply brief due and 
what are its technical requirements? 

The reply brief must be served 
within 20 days of the service of the 
response brief, unless another time 
is set by the court.** The reply brief 
cannot exceed 15 pages in length, 
but it may be filed with a supple- 
mental appendix, if necessary. 
Again, the reply brief must comply 
with all technical formatting re- 
quirements prescribed by Rule 
9.100(1) of the Florida Rules of Ap- 
pellate Procedure. 

e What is the standard of review 
applied by the circuit court in decid- 
ing whether to issue an order to show 
cause? 

The Florida Supreme Court has 
described circuit court certiorari re- 
view of quasi-judicial local govern- 
ment decisions as “first-tier” certio- 
rari review.” In first-tier certiorari 
review, the court must determine 
“(1) whether procedural due process 
is afforded, (2) whether the essen- 
tial requirements of the law were 
observed, and (3) whether the ad- 
ministrative findings and judgment 
are supported by competent sub- 
stantial evidence.” The circuit court 
is without power to take any action 
in the certiorari proceeding except 
to quash the decision of the local 
government and thereby “halt the 
miscarriage of justice.”* 

© What is “supported by competent 
substantial evidence?” 

Too often in certiorari proceed- 
ings, lawyers ask the court to re- 
weigh the evidence presented at the 
quasi-judicial hearing by taking into 
account that evidence which sup- 
ports the decision of the local gov- 
ernment and comparing its relative 


64 THE FLORIDA BAR JOURNAL/OCTOBER 2004 


strength to that evidence which re- 
buts the decision of the local gov- 
ernment. Such practice is inappro- 
priate as part of first-tier certiorari 
review. The circuit court’s function 
in evaluating the competent sub- 
stantial evidence prong of the first- 
tier certiorari review is to peruse the 
record to find evidence which sup- 
ports the local government’s deci- 
sion and then determine whether 
such supporting evidence is compe- 
tent and substantial.** From a prac- 
tical standpoint, the standard of re- 
view in certiorari proceedings is 
very deferential to the local govern- 
ment decision, as any evidence de- 
termined to be competent and sub- 
stantial will effectively defend the 
propriety of the local government 
decision.* 

e What recourse exists for an ad- 
verse decision by the circuit court? 

The appropriate recourse for an 
adverse decision by the circuit court 
is to file a petition for writ of certio- 
rari in the appropriate district court 
of appeal. Because Rule 9.100 will 
govern the certiorari proceedings in 
the district court, the technical as- 
pects of the certiorari process will 
be the same as the circuit court ex- 
cept that the order to be reviewed 
is that of the circuit court, not the 
local government. 

¢ What is the standard of review 
applied by the district court of ap- 
peal in its certiorari review of the cir- 
cuit court decision? 

Certiorari review by the district 
court of appeal is more limited than 
that afforded the parties in the cir- 
cuit court proceeding. It has been 
described by the Florida Supreme 
Court as “second-tier certiorari re- 
view” which is “similar in scope to 
true common law certiorari.”** In 
reviewing the circuit court’s judg- 
ment, the district court is limited to 
consideration of whether the circuit 
court afforded procedural due pro- 
cess and applied the correct law.*° 
Consideration by the district court 
of whether the decision is supported 
by competent substantial evidence 
is impermissible. Likewise, the dis- 
trict court is without power to ad- 
dress the merits of the controversy 
by ajudgment directed to either the 
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circuit court or local government. 
The district court through certiorari 
review is only empowered to quash 
the order of the circuit court and 
remand for further proceedings. 


Conclusion 

As with most legal endeavors, pre- 
paring an effective petition for writ 
of certiorari begins before the open- 
ing of the quasi-judicial hearing. A 
useful and thorough record is an 
essential step toward effectively ar- 
guing a petition for writ of certio- 
rari in circuit court. After the hear- 
ing, understanding and being 
comfortable with the rules and cases 
governing the certiorari process will 
go a long way toward effective ad- 
vocacy and defense of your client’s 
interests. 
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2 See Fia. R. App. P. 9.210(a)(5) 
(“Longer briefs may be permitted by the 
Court.”). 

3 Pia. R. App. P. 9.100(c)(2). 

‘ Broward County v. G.B.V., 787 So. 
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Overview of Florida Alimony 


by Victoria M. Ho and Jennifer L. Johnson 


limony is one issue of 

several that arises in a 

marriage dissolution ac- 

tion. The flowchart at 
the end of this article is an aid to 
illustrate the interplay between 
equitable distribution and the sev- 
eral different types of alimony. Each 
type of alimony is suitable to a spe- 
cific, appropriate situation. This 
flowchart intends to clarify the ana- 
lytic process in determining 
whether alimony of any type is ap- 
propriate, and if so, which type or 
types. 

Before any award of alimony can 
be ordered by the court, equitable 
distribution must take place. Once 
the assets have been equitably di- 
vided, the court has several choices 
with respect to alimony. The court 
can order permanent periodic ali- 
mony, lump-sum alimony, bridge- 
the-gap alimony, rehabilitative ali- 
mony, no alimony at all, or a 
combination of different alimony 
types. 

Permanent, periodic alimony, al- 
though usually awarded to meet the 
needs of a dependent spouse, can 
also be used to balance the inequi- 
ties that might result from property 
division in a final judgment.’ Lump- 
sum alimony can also be used for 
this purpose.” 

More commonly, alimony is used 
to provide support to the financially 
dependant spouse. Jd. Alimony is 
based first on need and ability to 
pay, therefore an award of alimony 
is not appropriate when there is no 
need for support by the requesting 
spouse or when there is no ability 
to pay by the other spouse. The 


There are no rote 
rules or bright lines 
which define, in 
each situation, 
whether alimony is 
appropriate and if 
so, what kind. 


court must consider various factors 
when it determines need, such as 
the parties’ earning ability, age, 
health, education, duration of mar- 
riage, standard of living enjoyed 
during the marriage, and the value 
of the parties’ estates. Id. at 1201- 
02; F.S. §61.08 (2002). 

Other factors the court may con- 
sider are what the paying spouse is 
capable of earning and whether the 
requesting spouse is able to contrib- 
ute to his or her own support; 
whether the requesting spouse’s 
needs will be met through equitable 
distribution, and whether as a re- 
sult of the marriage there was any 
harm done by the marriage itself 
to the requesting party’s ability to 
earn enough to support himself or 
herself.* The concept of harm to the 
requesting spouse due to the mar- 
riage is also set forth in the Ameri- 


can Law Institute, Principles of the 
Law of Family Dissolution: Analy- 
sis and Recommendations (2002), 
§5.02. 

The American Law Institute sug- 
gests a policy for compensatory pay- 
ments rather than alimony. This is 
a payment to compensate the re- 
ceiving spouse for loss of earning 
ability caused by the marriage. The 
American Law Institute proposes 
five bases for compensatory pay- 
ments, including the loss in living 
standard experienced at dissolution 
by the spouse who has less wealth; 
an earning-capacity loss incurred 
during the marriage from one 
spouse’s disproportionate share of 
the care of children or from the care 
provided to a sick, elderly, or dis- 
abled third party; the loss incurred 
when the marriage is dissolved be- 
fore a spouse realizes a fair return 
from his or her investment in the 
other spouse’s earning capacity; and 
an unfairly disproportionate dispar- 
ity between the spouses in their 
abilities to recover their premari- 
tal standard of living after the dis- 
solution of a short marriage. Jd. at 
§5.03. 

Each factor interplays with the 
other factors in the alimony analy- 
sis. For instance, in a short-term 
marriage, the standard of living 
during the marriage is not gener- 
ally given much weight, whereas in 
a long-term marriage that factor 
can affect the decision to award per- 
manent alimony.‘ Similarly, dispar- 
ity in income is not sufficient to jus- 
tify a permanent alimony award 
when the wife is young and her 
earning capacity has not been im- 
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paired as a result of the marriage. 
Id. When the court considers need 
and ability to pay for purposes of 
awarding alimony, it can impute in- 
come to a spouse when it finds that 
he or she has failed to use his or her 
best efforts to earn income.’ Impu- 
tation of income can be applied to 
either or both spouses. 

In a long-term marriage, there is 
a presumption in favor of perma- 
nent alimony. The presumption is 
rebuttable, although neither age nor 
a spouse’s ability to earn some in- 
come rebuts that presumption.® 
Each district has its own standard 
for how many years constitute a 
long-term marriage; however, the 
marriage must last at least 14 years 
to be recognized as long term. 

The Second District has explicitly 
held that 14 years is a long-term 
marriage.’ In Knoff, the court found 
that it was an abuse of discretion to 
fail to award permanent alimony 
after a 13 © year marriage; however, 
it cautioned that although Cardillo 
characterized a 14-year marriage as 
“long term,” it construed that case 
to mean a marriage of that duration 
plus other factors discussed in that 
case warranted permanent alimony, 
not that the 14 years, standing 
alone, warranted permanent ali- 
mony. Jd. at 169. 

In the Fifth District, the court was 
“reluctant” to define a 15-year mar- 
riage as long term, finding a mar- 
riage of that length to be in the grey 
area.® Several of the districts de- 
fine a 17-year marriage as long 
term, including the Third District.’ 
A 14-year marriage is in the grey 
area in the Third District.'° 

The Fourth District also found 
that a 17-year marriage was more 
on the side of a long-term marriage 
than one in the grey area." For the 
First District, a long-term marriage 
falls somewhere between 12 years, 
which is neither a short-term nor 
long-term marriage, and 18 years, 
which is recognized as a long-term 
marriage.” 

In grey area marriages, defined as 
marriages which are neither short- 
term nor long-term, there is no pre- 
sumption for or against permanent 
alimony.'* Some considerations in 


Where a marriage is 
in the grey area and 
when permanent 
alimony is justified 
and awarded, the 
amount of the award 
can also be in the 
grey area. 


whether permanent alimony will be 
awarded include an agreement be- 
tween the parties for one spouse to 
stay home with the children and 
whether the requesting spouse has 
a mental or physical disability af- 
fecting his or her earning potential. 
Where a marriage is in the grey area 
and when permanent alimony is jus- 
tified and awarded, the amount of 
the award can also be in the grey 
area. The general rule that the 
payee spouse should be afforded a 
lifestyle commensurate to that of 
the marriage does not necessarily 
apply. Id. 

For an award of permanent ali- 
mony, the court must evaluate the 
statutory factors set forth in F.S. 
§61.08.'* Other considerations for 
permanent alimony are whether 
there was an agreement between 
the parties that one spouse would 
stay home with the children and 
whether, as a result of the mar- 
riage, the requesting spouse’s abil- 
ity to earn enough to support him- 
self or herself has been damaged in 
any way. 

The amount of alimony is a key 
issue and is determined by the 
needs of the receiving spouse and 
the ability to pay of the paying 
spouse, therefore the lifestyle of the 
parties during the marriage is a 
major factor.'* However, the award 
cannot be so high as to cause the 
payor to be unable to meet his or her 
own needs." An alimony award that 
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is over 50 percent of the payor’s in- 
come has been considered too high.!” 

After an award of permanent ali- 
mony is made, if circumstances di- 
rect, the court has the option to or- 
der the payor spouse to obtain life 
insurance to secure the alimony 
award.'* The circumstances of the 
parties dictate whether the court 
will order the paying spouse to ob- 
tain life insurance or provide other 
security for the support in the event 
of his or her death.'* When the payor 
spouse’s death will jeopardize the 
payee spouse’s financial well-being, 
it is appropriate for the court to 
award a form of security for the ali- 
mony award. Id. at 1268. 

Lump-sum alimony can be 
awarded to either effectuate the di- 
vision of property or to provide for 
support.” When lump-sum alimony 
is used for support, the court must 
make specific findings of special cir- 
cumstances to warrant such an 
award.”' In particular, the payor 
spouse must be able to pay the 
lump-sum award without creating 
a financial difficulty in his business 
or otherwise.”” Lump-sum alimony 
can be used as a tool to accomplish 
permanent alimony, rehabilitative 
alimony, or bridge-the-gap ali- 
mony.” Alump-sum alimony award 
can be accomplished in periodic pay- 
ments.” 

Bridge-the-gap alimony is a form 
of lump-sum alimony intended only 
for short-term assistance, and 
should not be awarded for more than 
two years duration. It is useful when 
the parties do not have other assets 
which can be used for support and 
one party needs assistance in the 
transition from married to single 
status. Bridge-the-gap alimony is 
intended to be utilized for legiti- 
mate, identifiable short-term needs, 
such as to meet basic living require- 
ments. The award must be reason- 
able and the supporting spouse 
must have the ability to pay.” 

Finally, the court can also award 
rehabilitative alimony. Rehabilita- 
tive alimony can be used alone or in 
conjunction with permanent ali- 
mony. In order for the court to award 
rehabilitative alimony, the party 
requesting that type of support 
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must provide the court with a reha- 
bilitative plan which includes the 
objective of the rehabilitation, the 
areas in which rehabilitation is de- 
sired, and the actual amount of re- 
habilitative alimony necessary.”° 

There are no rote rules or bright 
lines which define, in each situation, 
whether alimony is appropriate and 
if so, what kind. None of the statu- 
tory factors in F‘S. §61.08, standing 
alone, justifies an alimony award. 
All the factors must be considered 
as a whole. An analysis of the en- 
tire marital situation must be done, 
as the remedies of lump-sum ali- 
mony, permanent alimony, and re- 
habilitative alimony, bridge-the-gap 
alimony, child support, and special 
equities in equitable distribution 
are interrelated and are part of an 
overall picture. Only upon review of 
the entire situation can a trial or 
appellate court make an equitable 
decision. 
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The new “Kids Deserve Justice” license tag will generate tax-deductible 
contributions which will be directed to The Florida Bar Foundation, a 
501(c)(3) public charity. The Foundation will then provide legal assistance 
to needy children through grants to local legal aid organizations which 
provide direct legal assistance to children. The funds also can be used, for 
example, to train pro bono lawyers to represent needy children, or work 
with the courts and other groups on ways the courts and broader justice 
system can better serve the legal needs of children. 
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ALIMONY FLOWCHART 


EQUITABLE DISTRIBUTION 
(MUST BE DECIDED FIRST) 


NEED & ABILITY TO PAY 
FS §61.08 — seven factors 
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MP SUM BRIDGE THE GAP NO ABILITY TO PAY cED 
To effectuate To provide 1, 2-3 years duration — no more 1. Imputed Income? 1. ED meets need 
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(12-14 yrs. + duration) 


Permanent periodic alimony 1. Evaluates Statutory Factors — FS §61.08 1. Agreement of parties to stay home with children ‘ 
May be used to balance the |_—2. Agreement of parties to stay home with children 2. Mental/Physical Disability ‘ 
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New Rules for Qualifying a Transaction as a 
Statutory Merger or Consolidation Under Section 
368(a)(1)(A) of the Internal Revenue Code 


ection 368(a)(1)(A) of the In- 

ternal Revenue Code! pro- 

vides that a statutory merger 

or consolidation qualifies as 
a reorganization. In a merger, one 
corporation acquires the assets and 
liabilities of another corporation 
that ceases to exist after the merger. 
In contrast, a consolidation occurs 
when two or more corporations com- 
bine to form a new corporation.’ 
Generally, if a transaction qualifies 
as a statutory merger or consolida- 
tion and certain additional condi- 
tions are satisfied, gain or loss is not 
recognized for federal income tax 
purposes. 

The Internal Revenue Code does 
not explain when a transaction 
qualifies as a statutory merger or 
consolidation. Instead, regulations 
promulgated under §368 give guid- 
ance relative to making that deter- 
mination.’ Until recently, those 
regulations provided that a merger 
or consolidation must comply with 
the “corporation laws of the United 
States or a State or Territory or the 
District of Columbia.” Despite this 
broad language, it was not clear 
whether a transaction between a tar- 
get corporation and a disregarded 
entity of an acquiring corporation 
would qualify under §368(a)(1)(A). 

The Internal Revenue Service and 
Department of the Treasury issued 
temporary regulations under §368 
on January 24, 2003, that clarify 
which types of transactions qualify 
as statutory mergers or consolida- 
tions under §368(a)(1)(A).° Under 
the temporary’ regulations, 
§368(a)(1)(A) may be satisfied if a 
target corporation merges, or con- 


by Jeffrey B. Fienberg 


A transaction may 
satisfy §368(a)(1)A 
of the Internal 
Revenue Code if a 
target corporation 
merges with a 
disregarded entity. 


solidates, with an acquiring corpo- 
ration or a disregarded entity of an 
acquiring corporation.® This conclu- 
sion is consistent with proposed 
regulations that were issued in No- 
vember 2001.’ 

Accordingly, in a merger between 
a target corporation and a disre- 
garded entity of an acquiring cor- 
poration, the acquiring corporation 
will obtain the tax benefits of the 
merger, and the disregarded entity 
will receive the detriments (i.e., the 
liabilities of the target corporation). 
Hence, because §368(a)(1)(A) con- 
tains the least restrictive criteria 
of the tax-free reorganization pro- 
visions, taxpayers will be more in- 
clined to engage in those types of 
reorganizations. 


Section 1.368-2T 
Requirements & Examples 
The temporary regulations con- 
tain two rules that explain when a 
transaction qualifies as a statutory 


merger or consolidation. Each rule 
is discussed below. 

¢ The First Rule: The General Rule 
for Statutory Mergers or Consolida- 
tions 

The first rule is described in 
§1.368-2T(b)(1)(ii) of the temporary 
regulations. This article refers to 
that rule as the “general rule.” 

The general rule considers 
whether a transaction qualifies as a 
statutory merger under §368(a)(1)(A) 
when a target corporation (in a 
state law merger) transfers its as- 
sets and liabilities, and the assets 
and liabilities attributed to any dis- 
regarded entity that the target 
owns, to an acquiring corporation 
or any disregarded entity that the 
acquiring corporation owns. Addi- 
tionally, the general rule applies to 
a consolidation.®* 

A corporation is defined in the 
temporary regulations by reference 
to §301.7701-2(b) of the Treasury 
Regulations.’ That regulation pro- 
vides eight different definitions for 
a corporation.'® For the purpose of 
this article, only the first definition 
is relevant. Under that definition, 
an entity is a corporation if a stat- 
ute so provides." 

A disregarded entity is a business 
entity’ that is not treated as an 
entity that is separate from its 
owner for federal income tax pur- 
poses.'* The temporary regulations 
list three examples of disregarded 
entities.'* 

A domestic limited liability com- 
pany (LLC) that has one owner and 
that is not classified as a corpora- 
tion for federal income tax purposes 
is the first example. State law im- 
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poses the requirements for the for- 
mation of an LLC.”* For example, 
Florida law provides that one or 
more persons may form an LLC.” 
Under Florida law, the definition of 
a “person” includes not only an in- 
dividual, but an entity’® such as a 
corporation.’® Accordingly, Florida 
law provides that a corporation may 
own an LLC. 

A qualified real estate investment 
trust subsidiary (QRS) that is a cor- 
poration is the second example.” A 
corporation is a QRS if 100 percent of 
its stock is owned by a real estate in- 
vestment trust (REIT) that does not 
elect to treat its subsidiary as a tax- 
able entity.”! All of the assets, liabili- 
ties, and items of income, deduction 
and credit of a QRS are treated as 
items that belong to the REIT.” 

A qualified subchapter S subsid- 
iary (QSub) is the third example.” 
A QSub is a corporation that is a 
wholly owned subsidiary of a sub- 
chapter S corporation that elects to 
treat the subsidiary as a QSub.“ A 
QSub cannot be an ineligible corpo- 
ration for purposes of subchapter 
S.* All of the assets, liabilities, and 
items of income, deduction and 
credit of a QSub are treated as items 
that belong to the subchapter S cor- 
poration.” 

a) The Four Requirements. 

The general rule (of the tempo- 
rary regulations) imposes the four 
requirements described below. A 
taxpayer must satisfy the “all as- 
sets/liabilities test” and ceasing to 
exist requirements simulta- 
neously.”’ 

1) The Law Requirement. The gen- 
eral rule provides that a statutory 
merger or consolidation is a trans- 
action that is effected pursuant to 
either the “laws” of a state, the U.S., 
or the District of Columbia.” In con- 
trast, the final regulations that were 
in effect before the temporary regu- 
lations were issued” indicated that 
the “corporation laws” of either a 
state, the U.S., or the District of Co- 
lumbia determine whether a trans- 
action qualifies as a statutory 
merger or consolidation under 
§368(a)(1)(A).°° The Service elimi- 
nated the “corporation law” require- 
ment because a merger or consoli- 


The separate legal 
existence of the 
combining entity of 
the transferor unit 
must cease 
to exist at the time 
of the statutory 
merger or 
consolidation. 


dation may occur pursuant to a state 
statute, for example, that is not part 
of a state’s corporation laws.*! 

Moreover, the final regulations 
provided that a merger or consoli- 
dation could occur pursuant to the 
laws of a “territory” of the U.S.** The 
Service removed the word “territory” 
from the list of jurisdictions in the 
general rule because the definition 
of “domestic” under §7701(a)(4) does 
not include a “territory.”** 

2) The “All Assets / Liability Test.” 

The rule and definitions of key 
terms. The “all assets/liability test” 
is the second requirement.** The 
general rule provides that a target 
corporation must transfer all of its 
assets and liabilities to a transferee 
unit. In addition, a target corpora- 
tion also must transfer all of the 
assets and liabilities attributed to 
any disregarded entity that it 
owns.” If the target corporation re- 
tains any assets or liabilities, then 
the “all assets/liabilities test” is not 
satisfied.*® 

The temporary regulations refer 
to the target corporation as the com- 
bining entity of the transferor unit.*’ 
A combining entity is a corporation 
that is not a disregarded entity.** A 
transferor unit is a combining 
unit.*® A combining unit consists of 
a combining entity and any disre- 
garded entity that the combining 
entity owns.*° 

Moreover, the temporary regula- 
tions refer to the acquiring corpora- 
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tion as the combining entity of the 
transferee unit.*! A transferee unit 
also is a combining unit.” 

The exception to the rule. An ex- 
ception to the “all assets/liabilities 
test” requirement exists. The combin- 
ing entity of the transferor unit may 
distribute assets to its shareholders, 
and satisfy and discharge liabilities, 
“in the transaction.”* Accordingly, 
only those remaining assets and li- 
abilities are transferred to the com- 
bining unit of the transferee.“ 

The eighth example in the tem- 
porary regulations illustrates this 
exception.” In that example, a cor- 
poration operates two unrelated 
businesses. Each business repre- 
sents 50 percent of the value of the 
corporation’s assets. The corporation 
intends to merge into another cor- 
poration. The acquiring corporation 
(i.e., the combining entity of the 
transferee unit) does not want the 
assets associated with one of the 
businesses. Thus, the target corpo- 
ration (i.e., the combining entity of 
the transferor unit) sells the un- 
wanted business for cash and then 
distributes the proceeds to its share- 
holders. Subsequently, the combin- 
ing entity of the transferor unit 
merges into the combining entity of 
the transferee unit. The transaction 
qualifies as a reorganization under 
§368(a)(1)(A). Accordingly, in the 
example, the “all assets/liabilities 
test” is satisfied because all of the 
assets and liabilities of the combin- 
ing entity of the transferor unit be- 
come the assets and liabilities of the 
transferee unit at the time of the 
merger. 

3) Ceasing to Exist. The separate 
legal existence of the combining en- 
tity of the transferor unit must cease 
to exist at the time of the statutory 
merger or consolidation.** The gen- 
eral rule imposes this condition as 
the third requirement. An exception 
to this rule also exists. After the 
separate legal existence of the com- 
bining entity of the transferor unit 
ceases to exist, the combining entity 
of the transferor unit, the combin- 
ing entity of the transferee unit or 
any officer, director, or agent of ei- 
ther unit may bring, or defend 
against, a lawsuit on behalf of the 
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combining entity of the transferor 
unit. This exception relates, how- 
ever, to litigation that arises from 
activities conducted by the combin- 
ing entity of the transferor unit be- 
fore the effective date of the statu- 
tory merger or consolidation.*’ 

4) Domestic Entity Requirement. 
Even though the text of the general 
rule does not so provide, the eighth 
example in the temporary regula- 
tions suggests that the combining 
entity of the transferor unit and the 
combining entity of the transferee 
unit are required to be organized 
under either the laws of a state, the 
U.S., or the District of Columbia.“ 
This requirement is the domestic 
entity requirement and is the fourth 
condition of the general rule. 

b) An Example of the General Rule. 

The following example illustrates 
the general rule. X and Y each are 
incorporated in the State of Florida. 
Under Florida law, X merges into Y.*° 
X, the target, is the combining en- 
tity of the transferor unit. X also is 
the only member of the combining 
unit of the transferor. Y, the acquir- 
ing corporation, is the combining 
entity of the transferee unit and is 
the only member of the combining 
unit of the transferee. 

The following events occur simul- 
taneously at the time of the merger. 
All of the assets and liabilities of X 
become the assets and liabilities of 
Y. X’s separate legal existence ceases 
to exist.*° X’s shareholders exchange 
their stock in X for stock in Y. 

The merger satisfies the require- 
ments of the general rule. First, the 
merger is undertaken pursuant to 
the law of a state (i.e., Florida). Sec- 
ond, all of the assets and liabilities 
of X become the assets and liabili- 
ties of Y. Third, X’s separate legal 
existence ceases to exist when X 
transfers its assets and liabilities to 
Y. Fourth, the domestic entity re- 
quirement is satisfied because X 
and Y each are domestic entities (in- 
corporated in Florida). Accordingly, 
the transaction qualifies as a statu- 
tory merger and, thus, as a reorga- 
nization under §368(a)(1)(A). 

e The Second Rule: Statutory 
Mergers or Consolidations That In- 
volve Disregarded Entities That are 


If the disregarded 
entity rule applies, a 
taxpayer must follow 
the general rule and 

disregarded entity 

rule. Otherwise, a 

transaction will not 
qualify under 
§368(a)(1)(A). 


Owned by the Acquiring Corporation 

The second rule is described in 
§1.368-2T(b)(1)(iii) of the temporary 
regulations. That rule applies only 
when the combining entity of the 
transferor unit merges, or consoli- 
dates, with a disregarded entity that 
is a member of the combining unit 
of the transferee. This article refers 
to that rule as the “disregarded en- 
tity rule.”>! 

If the disregarded entity rule ap- 
plies, a taxpayer must follow the 
general rule and disregarded entity 
rule. Otherwise, a transaction will 
not qualify under §368(a)(1)(A).** The 
following paragraphs of this section 
examine the domestic entity require- 
ment and the “all assets/liabilities 
test” in the context of both rules. 

a) The Domestic Entity Require- 
ment. The disregarded entity rule 
imposes an explicit domestic entity 
requirement. That rule provides 
that the combining entity of the 
transferor unit and the combining 
entity of the transferee unit that 
owns a disregarded entity are re- 
quired to be organized under either 
the laws of a state, the U.S., or the 
District of Columbia.* In addition, 
an entity through which the combin- 
ing entity of the transferee unit 
owns a disregarded entity must sat- 
isfy the domestic entity require- 
ment. Finally, most disregarded en- 
tities are subject to _ this 
requirement. The domestic entity re- 
quirement does not apply, however, to 


disregarded entities of the combining 
entity of the transferor unit that be- 
come disregarded entities of the com- 
bining entity of the transferee unit.* 

b) The “All Assets / Liabilities Test” 
and Examples. The disregarded en- 
tity rule provides that the combin- 
ing entity of the transferor unit 
must transfer all of its assets and 
liabilities to a disregarded entity 
that is a member of the combining 
unit of the transferee.” If the com- 
bining entity of the transferor unit 
owns any disregarded entities, the 
general rule provides that those as- 
sets and liabilities also must become 
the assets and liabilities of the com- 
bining unit of the transferee.*® 

1) Example: A Merger Involving 
an LLC That is a Disregarded En- 
tity. X and Y each are incorporated 
in the State of Florida. Z is an LLC 
that is formed under Florida law. Y 
owns the sole membership interest 
in Z, and Z is disregarded as an en- 
tity that is separate from Y.*’ Un- 
der Florida law, X (the combining 
entity of the transferor unit) merges 
into Z (an LLC that is a member of 
the combining unit of the trans- 
feree).** All of the assets and liabili- 
ties of X become the assets and li- 
abilities of Z, and X’s separate legal 
existence ceases to exist at the time 
of the merger. 

The merger satisfies the require- 
ments of the general rule and dis- 
regarded entity rule. First, the 
merger is undertaken pursuant to 
the law of a state (i.e., Florida).*® 
Second, all of the assets and liabili- 
ties of X become the assets and li- 
abilities of Z (an LLC), which Y 
owns. Third, X’s separate legal ex- 
istence ceases to exist when Z ob- 
tains the assets and liabilities of X. 
Finally, the domestic entity require- 
ment is satisfied because X, Y, and 
Z are domestic entities. 

2) Example: A Merger Involving a 
QSub. This example differs from the 
preceding example to the extent 
that X (the combining entity of the 
transferor unit) is a subchapter S 
corporation, and V is a QSub that X 
owns. As in the preceding example, 
X intends to merge into Z, an LLC, 
and Y is a subchapter C corporation 
that owns the sole membership in- 
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terest in Z. 

The proposed regulations that 
were promulgated in 2001 did not 
address whether a QSub is a mem- 
ber of the combining unit of the 
transferor.®! Likewise, the proposed 
regulations did not examine 
whether the assets and liabilities 
that were attributed to a QSub are 
transferred to the combining unit of 
the transferee.* These issues are 
relevant because a QSub is treated 
as a new corporation when its sta- 
tus terminates.® A QSub’s status 
terminates if it merges into another 
entity and no longer is owned by a 
subchapter S corporation.™ Accord- 
ingly, if a former QSub is a corpora- 
tion that is not a disregarded entity 
of a subchapter S corporation, the 
former QSub may not qualify as a 
member of the combining unit of the 
transferor.® If that is so, then the 
former QSub’s assets and liabilities 
are not relevant for determining 
whether the “all assets/liabilities 
test” requirement is satisfied.® 

On the other hand, if a former 
QSub is a member of the combining 
unit of the transferor and the assets 
and liabilities that are attributed to 
the former QSub are not transferred 
to the combining unit of the trans- 
feree, then the transaction may not 
qualify as a statutory merger under 
§368(a)(1)(A) because the “all as- 
sets/liabilities test” may not be sat- 
isfied.® Accordingly, the Service and 
Treasury Department added the 
third example to the temporary 
regulations to clarify whether a 
merger involving a QSub would sat- 
isfy the “all assets/liabilities test” 
requirement.® 

In the third example of the tem- 
porary regulations, the government 
resolved the problem described in 
the preceding paragraphs by adopt- 
ing the rationale contained in the 
ninth example of §1.1361-5(b)(3) of 
the Treasury Regulations.” In that 
example, a QSub is treated as hav- 
ing transferred its assets to a sub- 
chapter C corporation, the acquiring 
corporation.”’ The subchapter C cor- 
poration then is deemed to have 
transferred the assets to a new cor- 
poration in exchange for stock in 
that new corporation.” 


The government applied this ap- 
proach in the third example of 
§1.368-2T(b)(1)(iv) of the temporary 
regulations and concluded as fol- 
lows. First, a QSub is a member of 
the combining unit of the transferor 
at the time of a statutory merger or 
consolidation. Second, the assets 
and liabilities that are attributed to 
the QSub are deemed to be trans- 
ferred to the combining unit of the 
transferee. Thus, the “all assets/li- 
abilities test” is satisfied at the time 
of the statutory merger or consoli- 
dation.” 

In light of the foregoing discus- 
sion, the transaction that is de- 
scribed in the above fact pattern 
qualifies as a statutory merger un- 
der §368(a)(1)(A) because the gen- 
eral rule and disregarded entity rule 
are satisfied. First, the merger is 
undertaken pursuant to the law of 
a state (i.e., Florida).”* Second, all 
of the assets and liabilities of X (the 
combining entity of the transferor 
unit) and the assets and liabilities 
of V (the former QSub that is a mem- 
ber of the transferor unit) become 
the assets and liabilities of Z (an 
LLC), which Y (the combining entity 
of the transferee unit) owns. In turn, 
Z is deemed to have transferred to 
a new corporation (i.e., V) all of the 
assets and liabilities attributed to 
V in exchange for stock in the new 
corporation.” Third, X’s separate 
legal existence ceases to exist at the 
time of the merger. Finally, the do- 
mestic entity requirement is satis- 
fied because X, Y, and Z are domes- 
tic entities (formed in Florida).”° 


Conclusion 

The temporary regulations 
clarify whether a transaction quali- 
fies as a statutory merger or con- 
solidation and, thus, as a reorgani- 
zation under §368(a)(1)(A). 
Accordingly, these regulations per- 
mit taxpayers to structure transac- 
tions in order to minimize adverse 
tax consequences. U 


! For the balance of this article, all ref- 
erences to a code section shall be a ref- 
erence to the Internal Revenue Code of 
1986, as amended. 

? See Bittker & Eustice, Federal In- 
come Taxation of Corporations & Share- 
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holders §12.22[1] (7th ed. 2000). 

3 See Treas. Reg. §1.368-2(b)(1), as in 
effect before January 24, 2003 (see 26 
CFR part 1, revised April 1, 2002). See 
also Temp. Treas. Reg. §1.368-2T(b)(1). 

4 Treas. Reg. §1.368-2(b)(1), as in effect 
before January 24, 2003. 

5 See Temp. Treas. Reg. §1.368-2T(b)(1). 

5 Temp. Treas. Reg. §§1.368-2T(b)(1)(ii), 
(iii). 

’ The proposed regulations were issued 
on November 15, 2001. 66 Fed. Reg. 
57,400. The 2001 proposed regulations 
replaced proposed regulations that were 
issued on May 16, 2000. 65 Fed. Reg. 
31,115. 

8 See Temp. Treas. Reg. §1.368- 
2T(b)(1)(ii). 

See Temp. Treas. Reg. §§1.368- 
2T(b)(1)G)(A), (B). 

10 Treas. Reg. §301.7701-2(b). 

1 Treas. Reg. §301.7701-2(b)(1). 

2 A business entity is an entity that is 
recognized for federal income tax pur- 
poses. See Treas. Reg. §301.7701-2(a). A 
disregarded entity that has one owner is 
included in that definition. Jd. 

13 See Temp. Treas. Reg. §1.368- 
2T(b)(1)(i)(A); Treas. Reg. §301.7701-2(a). 

4Temp. Treas. Reg. §1.368- 
2T(b)(1)(i)(A). 

15 See id. 

16 See, e.g., Fia. Stat. ANN. §608.401 et 
seq. (the “Florida Limited Liability Com- 
pany Act”). 

17 Fa. Stat. ANN. §608.405. 

18 Fla. Star. ANN. §608.402(25). 

19 Strat. ANN. §608.402(11). 

Temp. Treas. Reg. §1.368- 
2T(b)(1)(i)(A). 

22 L.R.C. §856(i)(1)(B). 

Temp. Treas. Reg. §1.368- 
2T(b)(1)(i)(A). 

L.R.C. §§1361(b)(3)(B)G), (ii). 

*> An ineligible corporation includes a 
financial institution that uses the reserve 
method of accounting for bad debts de- 
scribed in §585, an insurance company 
that is subject to tax under subchapter 
L, a corporation to which an election un- 
der §936 applies, or a DISC or former 
DISC. See I.R.C. §1361(b)(2). 

26 T.R.C. §1361(b)(3)(A)Gi). 

27 Temp. Treas. Reg. §1.368-2T(b)(1)(ii). 

°° Treas. Reg. §1.368-2(b)(1), as in effect 
before January 24, 2003. 

Od. 

31 Prop. Treas. Reg. §1.368-2(b) (Nov. 15, 
2001) (preamble). 

82 Treas. Reg. §1.368-2(b)(1), as in effect 
before January 24, 2003. 

33 Prop. Treas. Reg. §1.368-2(b) (Nov. 15, 
2001) (preamble). A domestic corporation 
is “created or organized in the United 
States or under the law of the United 
States or of any State.” Section 
7701(a)(4). 

34 Temp. Treas. Reg. §1.368-2T(b)(ii)(A). 

36 See Temp. Treas. Reg. §1.368- 
2T(b)(1)(iv), ex. 1. 

37 See Temp. Treas. Reg. §1.368- 
2T(b)(1)(ii)(B). 
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3 Temp. Treas. Reg. §1.368- 
2T(b)(1)(i)(B). 

39 See Temp. Treas. Reg. §1.368- 
2T(b)(1)Gi)(A). 

“Temp. Treas. Reg. §1.368- 
2T(b)(1)(i(C). 

41 See, e.g., Temp. Treas. Reg. §1.368- 
2T(b)(1)(iii). 

* See Temp. Treas. Reg. §1.368- 
2T(b)(1)Gi)(A). 

44 Id. See also Temp. Treas. Reg. §1.368- 
2T(b)(1)(iv), ex. 8. 

Td: 

*% Temp. Treas. Reg. §1.368- 
2T(b)(1)(ii)(B). 

id. 

48 See Temp. Treas. Reg. §1.368- 
2T(b)(1)(iv), ex. 8. See also Temp. Treas. 
Reg. §1.368-2T(b)(1)(iii). 

49 See Fia. Strat. ANN. §607.1101. 

50 See Fia. Stat. ANN. §607.11101(1). 

51 Temp. Treas. Reg. §1.368-2T(b)(1)(iii). 

52 

Td, 

56 Temp. Treas. Reg. §1.368-2T(b)(1)(ii). 

57 See Treas. Reg. §301.7701-2(a). 

58 Fia. Stat. ANN. §607.1108(1), (2). 

60 Temp. Treas. Reg. §1.368-2T(b)(1)(iii). 

61 Temp. Treas. Reg. §1.368-2T (pre- 
amble). 

7d. 

63 See §1361(b)(3)(C); Treas. Reg. 
§1.1361-5(b)(1). 

64 See Temp. Treas. Reg. §1.368-2T (pre- 
amble). 

6 See Temp. Treas. Reg. §1.368- 
2T(b)(1)(i)(C). 

66 Temp. Treas. Reg. §1.368-2T (pre- 
amble). 

87 Temp. Treas. Reg. §§1.368-2T(b)(1)(ii), 
(ili). 

88 See Temp. Treas. Reg. §1.368- 
2T(b)(1)(iv), ex. 3. 

69 See Temp. Treas. Reg. §1.368-2T (pre- 
amble); §1.368-2T(b)(1)(iv), ex. 3. 

7 See Treas. Reg. §1.1361-5(b)(3), ex. 9. 

72 Temp. Treas. Reg. §1.368-2T(b)(1)(iv), 
ex. 3. 

73 Fria. Stat. ANN. §§607.1108(1), (2). 

74 Temp. Treas. Reg. §1.368-2T(b)(1)(iv), 
ex. 3. 

* Temp. Treas. Reg. §1.368- 
2T(b)(1)(iii). 
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ae Administrative Law 


Excuse Me? The Courts Suggest the 
Legislature Amend APA Provisions 
Governing Requests for Hearing 


uch has been written 

about _ legislative 

changes to the Florida 

Administrative Proce- 
dure Act (APA)! that were designed 
to undo the judicial construction of 
various provisions.” In a somewhat 
different twist, at least two appel- 
late courts recently have suggested 
that the legislature amend provi- 
sions in the APA dealing with re- 
quests for administrative hearing.’ 
This article discusses the provisions 
in the APA that require dismissal 
of a request for administrative 
hearing if the request is untimely 
or not in substantial compliance 
with the requirements of the Uni- 
form Rules of Procedure. The article 
also identifies recent judicial deci- 
sions suggesting that these provi- 
sions should be amended. 


Background: The 
Citizen-Friendly APA? 

One of the purposes of the “new” 
APA as enacted in 1974‘ was to give 
citizens better access® to govern- 
mental agencies and administra- 
tive proceedings.® To this end, the 
APA provides that any person 
whose substantial interests are to 
be determined by an agency action 
may institute proceedings by filing 
a petition or request for hearing 
with the agency responsible for 
making the determination. The 
courts generally have made it rela- 
tively easy for a substantially af- 
fected person to invoke a hearing.’ 
Likewise, the courts consistently 
have refused to allow an agency to 
determine that a party had waived 
its right to request a hearing un- 


by Lawrence E. Sellers, Jr. 


The courts generally 
have made it 
relatively easy for 
a substantially 
affected person to 
invoke a formal or 
informal hearing. 


less the agency had provided the 
party with a clear point of entry.® 
In addition, the courts frequently 
have employed equitable doctrines 
such as excusable neglect’ and eq- 
uitable tolling” to find that a party 
had filed a timely request for hear- 
ing. 


The 1998 APA Amendments 

These interpretations of the APA 
provided citizens with considerable 
access to contest agency decisions. 
However, some became concerned 
that Florida and its citizens were 
missing important economic devel- 
opment opportunities because of 
the substantial delays that often 
result from administrative litiga- 
tion associated with third-party 
challenges to agency decisions pro- 
posing to grant necessary regula- 
tory approvals. To address this con- 
cern, Representative Joe Spratt! 
filed legislation in 1997 that was 
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initially designed to eliminate un- 
substantiated or otherwise frivo- 
lous challenges to environmental 
permits.’ This legislation proved to 
be very controversial and was sub- 
stantially revised before being ap- 
proved in 1998." 

The 1998 legislation seeks to 
strike a fair balance between re- 
taining broad access to administra- 
tive proceedings for those persons 
with legitimate objections while 
eliminating significant delays 
caused by unnecessary administra- 
tive hearings when there are no 
genuine disputes. The 1998 legisla- 
tion sought to accomplish this by 
revising provisions in the APA gov- 
erning requests for hearing in two 
respects.'* 

First, the 1998 legislation 
amended the APA to expressly re- 
quire the adoption of uniform rules 
of procedure for the filing of peti- 
tions for administrative hearings 
pursuant to §120.569 or §120.57." 
The 1998 legislation provided that 
these rules must require the peti- 
tion to include: 

(a) The identification of the peti- 
tioner. 

(b) A statement of when and how the 
petitioner received notice of the 
agency’s action or proposed action. 

(c) An explanation of how the 
petitioner’s substantial interests are or 
will be affected by the action or pro- 
posed action. 

(d) A statement of all material facts 
asserted by the petitioner or a state- 
ment that there are no disputed facts. 

(e) A statement of the ultimate facts 
alleged, including a statement of the 
specific facts that petitioner contends 
warrant reversal or modification of the 
agency’s proposed action. 

(f) A statement of the specific rules 
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or statutes that the petitioner contends 
require reversal or modification of the 
agency’s proposed action. 

(g) A statement of the relief sought 
by the petitioner, stating precisely the 
action petitioner wishes the agency to 
take with respect to the proposed ac- 
tion.'® 

These requirements were taken 
directly from and were very similar 
to Uniform Rule 28-106.201(2) as it 
existed at that time.’ As such, this 
change merely incorporated existing 
provisions of the uniform rules di- 
rectly into the APA. 

The second change enacted in 
1998 was more significant. It ex- 
pressly requires that, unless other- 
wise provided by law, a petition or 
request for hearing must include 
those items required by the uniform 
rules. It also requires that, upon the 
receipt of a petition or request for 
hearing, the agency must “carefully 
review” the petition to determine if 
it contains all the required informa- 
tion, and that a petition “shall”'* be 
dismissed if it is not in substantial 
compliance with these requirements 
or it has been untimely filed." Dis- 
missal of a petition shall, at least 
once, be without prejudice to the 
petitioner’s filing of a timely 
amended petition curing the defect, 
unless it conclusively appears from 
the face of the petition that the de- 
fect cannot be cured.”° The agency 
may refer a petition to the Division 
of Administrative Hearings for the 
assignment of an administrative 
law judge only if the petition is in 
substantial compliance with these 
requirements.”! 


The Courts Interpret 
the 1998 Amendments 
Although they initially were little 
noticed by commentators and schol- 
ars,”’ the 1998 amendments re- 
cently have received considerable 
attention from the courts in cases 
involving agency final orders dis- 
missing petitions because they are 
untimely or insufficient. 


Timeliness of the Petition 
As noted, courts previously have 
invoked equitable doctrines such as 
excusable neglect and equitable toll- 
ing to find that a party had filed a 


timely request for hearing. 

eExcusable Neglect 

Prior to 1998, an untimely request 
for an administrative hearing was 
granted if the petitioner demon- 
strated that the request was filed 
late due to excusable neglect.”* How- 
ever, in Cann v. Department of Chil- 
dren and Family Services, 813 So. 2d 
237 (Fla. 2d DCA 2002), the Second 
District held that the 1998 amend- 
ments expressly require that un- 
timely petitions shall be dismissed 
and therefore essentially overruled 
prior cases in which courts had al- 
lowed untimely requests for hearing 


to be granted based on a demonstra- 
tion of excusable neglect.‘ The court 
therefore held that the Canns were 
not entitled to a hearing on the 
agency’s refusal to renew their li- 
cense for a medical foster home 
since the request for hearing was 
received one day past the deadline. 

However, the court stated that, 
with respect to administrative mat- 
ters affecting substantial interests, 
adopting an excusable neglect stan- 
dard would promote the general 
public policy of having disputes de- 
cided on their merits rather than on 
procedural technicalities,”> and 
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Chief Judge Blue in a concurring 
opinion asked the legislature to con- 
sider providing this equitable relief 
for those citizens of the state who 
are required to have their personal 
and property rights decided in the 
administrative arena.” 

In Patz v. Department Health, 864 
So. 2d 79 (Fla. 3d DCA 2003), the 
Third District also relied on the 
1998 amendments and the decision 
in Cann to affirm the Board of 
Medicine’s discipline of a doctor 
whose request for hearing was filed 
43 days late. Judge Ramirez wrote 
separately to express his agreement 
with Chief Judge Blue’s suggestion 
that the legislature should allow the 
doctrine of excusable neglect to be 
applied in administrative proceed- 
ings. Id. at 82. 

e Equitable Tolling 

In contrast, courts have held that 
the late filing of a request for admin- 
istrative hearing is not a jurisdic- 
tional defect and that the doctrine of 
equitable tolling therefore may be 
applied to extend the administrative 
time limit when the petitioner has 
been misled or lulled into inaction, 
has in some extraordinary way been 
prevented from asserting his rights, 
or has timely asserted his rights mis- 
takenly in the wrong forum.’ 

In Cann, the Second District stated 
that it was “not inclined to believe” 
that the 1998 amendments overruled 
these decisions holding that a late 
request for an administrative hear- 
ing is not a jurisdictional defect that 
cannot be excused by application of 
the doctrine of equitable tolling. 
However, the court did not resolve 
the issue because the requirements 
for equitable tolling were not met in 
that case.** Similarly, the Third Dis- 
trict in Patz concluded that equitable 
tolling did not apply in that case.” 

In Whiting v. Florida Department 
of Law Enforcement, 849 So. 2d 1149 
(Fla. 5th DCA 2003), the Fifth Dis- 
trict concluded that the facts were 
insufficient to support a claim of 
equitable tolling, thus apparently 
assuming—although not directly 
deciding—that the doctrine survives 
the 1998 amendments. 

While these three courts have 
suggested that equitable tolling was 


In several recent 
cases, the appellate 
courts have upheld 

final orders 
dismissing requests 
for hearing where 
the petitions were 
legally insufficient. 


unaffected by the 1998 amend- 
ments, at least two commentators 
have questioned the application of 
equitable principles in light of the 
legislature’s clear expression that 
untimely petitions for hearing 
should not be considered.*° 


Sufficiency of the Petition 
The 1998 amendments to the APA 
also require the agency to dismiss a 
petition for hearing if the petition 
is not in substantial compliance 
with the requirements of the uni- 
form rules that describe the required 
contents of a petition.*' In several 
recent cases, the appellate courts 
have upheld final orders dismissing 
requests for hearing where the peti- 
tions were legally insufficient*’ be- 
cause, for example, the request for 
hearing failed to provide “a concise 
statement of the ultimate facts al- 
leged, including the specific facts 
that the petitioner contends warrant 
reversal or modification of the 
agency’s proposed action.”** Judge 
Cope of the Third District has rec- 
ommended that the legislature 
should amend the statute, particu- 
larly when the administrative action 
is initiated by the filing of an admin- 
istrative complaint by the agency. In 
such cases, he suggested that it 
should be sufficient for the respon- 
dent to submit a document that sets 
forth those paragraphs of the admin- 
istrative complaint that are admit- 
ted, denied or as to which the respon- 
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dent is without knowledge, along the 
lines allowed by Florida Rule of Civil 
Procedure 1.110(c).*4 


DOAH Report to Legislature 
In a report issued just prior to the 
2004 legislative session, the Divi- 
sion of Administrative Hearings 
noted the decisions in Cann and 
Patz had specifically requested that 
the legislature consider whether to 
make the doctrine of excusable ne- 
glect applicable to administrative 
proceedings once again.” The legis- 
lature took no action on this request 
during the 2004 Regular Session. 


Conclusion 

The 1998 amendments to the APA 
require the agency to dismiss a peti- 
tion for hearing if the petition is le- 
gally insufficient (i.e., not in substan- 
tial compliance with the 
requirements of the uniform rules) 
or is untimely filed. The purpose of 
these amendments was to strike a 
fair balance between retaining broad 
access to administrative proceedings 
for those persons with legitimate ob- 
jections while eliminating significant 
delays caused by unnecessary ad- 
ministrative hearings where there 
are no genuine disputes. The appel- 
late courts generally have inter- 
preted these amendments as requir- 
ing strict adherence to the pleading 
requirements and as not permitting 
excusable neglect. However, two 
courts have suggested that these pro- 
visions should be amended to provide 
equitable relief to prevent the dis- 
missal of potentially meritorious 
claims for technical defects. To date, 
the legislature has not enacted any 
changes. It will be interesting to see 
if it will do so. Q 


1 The APA is codified in FLa. Star. Ch. 
120. 

2 E.g., Lawrence E. Sellers, Jr., The 
2003 Amendments to the Florida APA, 77 
F.a. B.J. 74 (October 2003); Lawrence E. 
Sellers, Jr., More APA Reform: The 1999 
Amendments to Florida’s Administrative 
Procedure Act, 73 Fa. B.J. 78 (July/Au- 
gust 1999); Kent Wetherell, Sour Grapes 
Make Sweet Wine: The Impact of the 1999 
Amendments to the Administrative Pro- 
cedure Act on the Water Management 
Districts’ Basin-Specific Permitting 
Rules, Environmental and Land Use Law 
Section Reporter (Dec. 1999). 
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3 Cann v. Department of Children and 
Family Services, 813 So. 2d 237 (Fla. 1st 
D.C.A. 2002); Patz v. Department of 
Health, 864 So. 2d 79 (Fla. 3d D.C.A. 
2003); Brookwood Extended Care Center 
of Homestead, LLP v. Agency for Health 
Care Administration, 870 So. 2d 834 (Fla. 
3d D.C.A. 2003). 

* Complete revision of the 1961 APA 
was undertaken by the Florida Law Re- 
vision Council in 1973, and enacted in 
1974. See L. Harold Levenson, The 
Florida Administrative Procedure Act: 
1974 Revision and 1975 Amendments, 29 
U. Miami L. Rev. 617 (1975). 

5 One noted scholar on Florida’s APA 
preferred the use of the term “access” 
when speaking of the right to initiate any 
executive branch proceeding. Patricia A. 
Dore, Access to Florida Administrative 
Proceedings, 13 Fia. St. L. Rev. 965 
(1986). 

6 F.g., Roberson v. Florida Parole & Pro- 
bation Commission, 444 So. 2d 917 (Fla. 
1983) (recognizing that the APA pre- 
sented a more streamlined means 
whereby individuals who felt that their 
substantial interests were being affected 
by agency action could challenge the 
agency action in administrative proceed- 
ings). Subsequent amendments to the 
APA also were designed to make the act 
more citizen-friendly. E.g., Lawrence E. 
Sellers, Jr., More APA Reform: The 1999 
Amendments to Florida’s Administrative 
Procedure Act, 73 FiA. B.J. 78 (July/Aug. 
1999) (describing the 1999 amendments 
as designed, in part, to “level the playing 
field” in disputes between citizens and 
their government); Lawrence E. Sellers, 
Jr., The Third Time’s the Charm: Florida 
Finally Enacts Rulemaking Reform, 48 
FLA. L. Rev. 93 (1996) (describing the 1996 
changes as designed to provide meaning- 
ful opportunities for additional public 
participation and to provide citizens with 
new and revised remedies for challeng- 
ing objectionable rules). 

7 In one of the early decisions interpret- 
ing the 1974 APA, the court said the 
proper way for a substantially affected 
person to invoke a formal or informal 
hearing is simplicity itself: he asks the 
agency for it. Department of General Ser- 
vices v. Willis, 344 So. 2d580, 592 (Fla. 
1st D.C.A. 1977). 

8 E.g., Henry v. Department of Admin- 
istration, Division of Retirement, 431 So. 
2d 677 (Fla. 1st D.C.A. 1983). See also 
Scott Shirley, In Search of a Clear Point 
of Entry, 68 FLA. B.J. 61 (May 1994). 

® E.g., Unimed Lab., Inc. v. Agency for 
Health Care Admin., 715 So. 2d 1036 (Fla. 
3d D.C.A. 1996); Rothblatt v. Department 
of Health and Rehabilitative Services, 520 
So. 2d 644 (Fla. 4th D.C.A. 1988). 

10 F.g., Machules v. Department of 
Admin., 523 So. 2d 1132 at 1134 (Fla. 
1988); Stewart v. Department of Correc- 
tions, 561 So. 2d 15 (Fla. 4th D.C.A. 1990); 
Castillo v. Department of Admin., Div. of 
Retirement, 593 So. 2d 1116 (Fla. 2d 
D.C.A. 1992); Environmental Resource 
Associates of Florida, Inc. v. Department 
of General Services, 624 So. 2d 330 (Fla. 


1st D.C.A. 1993); Abusalameh v. Depart- 
ment of Business Regulation, 627 So. 2d 
560 (Fla. 4th D.C.A. 1993); Phillips v. 
University of Florida, 680 So. 2d 508 (Fla. 
1st D.C.A. 1996); Vantage Health Care 
Corp. v. Agency for Health Care Admin., 
687 So. 2d 306 (Fla. 1st D.C.A. 1997); 
Haynes v. Public Employees Relations 
Comm’n, 694 So. 2d 821 (Fla. 4th D.C.A. 
1991); Avante, Inc. v. Agency for Health 
Care Admin., 722 So. 2d 965 (Fla. 1st 
D.C.A. 1998); Mathis v. Florida Depart- 
ment of Corrections, 726 So. 2d 389 (Fla. 
1st D.C.A. 1999). 

1! R-Sebring. More recently, Represen- 
tative Spratt sponsored the House ver- 
sion of the amendments to the APA that 
were enacted in 2003. See Lawrence E. 
Sellers, Jr., The 2003 Amendments to the 
Florida APA, 77 Fia. B.J. 74, 76 n.3 (Oct. 
2003). 

” As originally introduced, HB 1509 
(1997) provided that “In addition to the 
provisions of Chapters 120, 373 and 403, 
Florida Statutes, any person who files or 
intends to file any objection, raise any 
issue of fact, or allege any violation of 
any provision of Chapter 373 or Chapter 
403, Florida Statutes, or any rule adopted 
under such chapters, relating to any 
project for which a permit is required 
under Chapter 373 or Chapter 403, 
Florida Statutes, shall, concurrently with 
such action or activity, submit technical 
or scientific information which support 
such objection, contention, or allegation. 
A person who fails to comply with the 
requirements of this section shall not 
have standing to bring any administra- 
tive or judicial action under Chapter 120, 
Florida Statutes, or under any provision 
of Chapter 373 or Chapter 403, Florida 
Statutes, relating to such project.” 

'S HB 1509 was filed during the 1997 
legislative session, and was carried over 
to the 1998 session pursuant to House 
Rule 96. During the 1998 session, it was 
withdrawn from the Committee on En- 
vironmental Protection on March 12; ap- 
proved as a committee substitute by the 
Committee on Governmental Rules and 
Regulations on March 24; reported 
unanimously favorable with one amend- 
ment by the Committee on General Gov- 
ernment Appropriations on April 14; read 
and amended in the House on April 24; 
and read a third time and passed the 
House on April 28. See 1998 House Jour- 
nal 1456 (April 28, 2998). The substance 
of CS/HB 1509 was amended onto CS/ 
SB 1440 on the House floor on April 29. 
See 1998 House Journal 1591 (April 29, 
1998). The Senate adopted an amend- 
ment to the House amendment, and then 
concurred in the House amendment as 
amended on May 1. See 1998 Senate 
Journal 1608 (May 1, 1998). The bill as 
amended then was approved by the 
House later than same day. See 1998 
House Journal 2203 (May 1, 1998). CS/ 
SB 1440 became law without the 
Governor’s signature and is found in 1998 
Fla. Laws ch. 200. 

“4 The 1998 legislation also revised the 
APA to provide that, after the petition 


has been assigned to an administrative 
law judge, any party (including the peti- 
tioner) may request that the judge de- 
termine that there are no disputed issues 
of material fact and enter an order relin- 
quishing jurisdiction to the agency, so 
that the agency may enter an appropri- 
ate final order. 1998 Fla. Laws ch. 200, 
§5 (1998), amending Star. 
§120.57(1)(h) and (i). Such requests are 
intended to be similar to motions for sum- 
mary judgment that may be filed in the 
civil courts, and they are designed to al- 
low for the expeditious resolution of ad- 
ministrative proceedings. 

5 The APA initially required the Admin- 
istration Commission to promulgate 
“model” rules of procedure. The model 
rules applied only if the agency did not 
have its own specific rule governing the 
subject. The 1996 amendments to the 
APA required the Administration Com- 
mission to adopt “uniform” rules of pro- 
cedure and eliminated the authorization 
for agencies’ specific rules of procedure, 
except under certain circumstances. 
Patrick L. “Booter” Imhoff and James 
Parker Rhea, Legislative Oversight, 71 
Fia. B.J. 28 (March 1997); Donna E. 
Blanton and Robert M. Rhodes, Florida’s 
Revised Administrative Procedure Act, 70 
F.a. B.J. 30 (July/August 1996). A copy 
of the uniform rules was published in the 
October 1997 issue of The Florida Bar 
Journal. These rules became effective on 
April 1, 1997. For a brief summary of 
these rules, see Linda M. Rigot and Ralph 
A. DeMeo, By the Way, More APA, 71 Fa. 
B.J. 32, 36 (October 1997). 

16 1998 Fla. Laws ch. 200, §3, amending 
Fra. Star. §120.54(5)(b)4. In 2003, this 
provision was amended to require that 
the petition also include an explanation 
of how the alleged facts relate to the cited 
rules or statutes. See 2003 Fla. Laws ch. 
94, §2, amending Fta._ Srat. 
§120.54(5)(B)4. 

Rule 28-106.201(2) specified that all 
petitions contain: 

“(a) The name and address of each agency 
affected and each agency’s file or identi- 
fication number, if known; 

“(b) The name, address, and telephone 
number of the petitioner; the name, ad- 
dress, and telephone number of the 
petitioner’s representative, if any, which 
shall be the address for service purposes 
during the course of the proceedings; and 
an explanation of how the petitioner’s 
substantial interests will be affected by 
the agency determination; 

“(c) A statement of when and how the 
petitioner received notice of the agency 
decision; 

“(d) Astatement of all disputed issues of 
material fact. If there are none, the peti- 
tion must so indicate; 

“(e) A concise statement of the ultimate 
facts alleged, as well as the rules and stat- 
utes which entitle the petitioner to re- 
lief; and 

“(f)A demand for relief.” 

18 In this respect, the 1998 legislation 
differed from Uniform Rule 28- 
106.201(4), which then provided a peti- 
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tion “may” be dismissed if it is not in sub- 
stantial compliance with Subsection (2) 
of this rule or has been untimely filed. 

19 Rule 28-106.111 required persons 
seeking a hearing to file a petition for 
hearing with the agency within 21 days 
of receipt of written notice of the deci- 
sion, unless otherwise provided by law. 
The rule also provided that any person 
who receives written notice and fails to 
file a written request for hearing within 
21 days waives the right to request a 
hearing on such matters. Rule 28- 
106.111(4). 

20 1998 Fla. Laws ch. 200, §4, amend- 
ing Stat. §120.569(2)(c). 

21ZId., amending Fta. 
§120.569(2)(d). 

22 Much has been written about the 
changes to the APA enacted in 1996 and 
1999, but there appears to be no pub- 
lished journal or law review articles dis- 
cussing the 1998 amendments. 

23 There is no precise definition of the 
term “excusable neglect” in the rules or 
the case law. Carter v. Lake County, 840 
So. 2d 1153 (Fla. 5th D.C.A. 2003) (gen- 
erally, the courts do not find excusable 
neglect in the attorney’s misunder- 
standing or ignorance of the law or 
rules of procedure; on the other hand, 
the courts are much more inclined to 
find excusable neglect when the error 
occurs due to a breakdown in the me- 
chanical or operational practices or pro- 
cedures of the attorney’s office equip- 
ment or staff). “Excusable neglect” is 
defined by one legal dictionary as fol- 
lows: “A legitimate excuse for the fail- 
ure of a party or his/her lawyer to take 
required action (like filing an answer 
to a complaint) on time. This is usually 
claimed to set aside a default judgment 
for failure to answer (or otherwise re- 
spond) in the period set by law. Illness, 
press of business by the lawyer (but not 


Start. 


necessarily the defendant), or an un- 
derstandable oversight by a lawyer’s 
staff (“just blame the secretary”) are 
common excuses which the courts will 
often accept. However, if the defendant 
loses the complaint or fails to call his/ 
her attorney, the courts will be less le- 
nient. In any event, the defendant must 
also show he/she has some worthwhile 
defense.” Law.com Dictionary. 

24 Cann, 813 So. 2d at 239. The court 
concluded that the 1998 amendments 
overruled Unimed Lab., Inc. v. Agency 
for Health Care Administration, 715 So. 
2d 1036 (Fla. 3d D.C.A. 1998), and 
Rothblatt v. Department of Health and 
Rehabilitative Services, 520 So. 2d 644 
(Fla. 4th D.C.A. 1988). 

25 813 So. 2d at 239. 

26 Td. (Blue, C.J., concurring). 

27 E.g., Machules v. Department of Ad- 
ministration, 523 So. 2d 1132 (Fla. 
1988); Appel v. Florida Department of 
State, Division of Licensing, 734 So. 2d 
1180 (Fla. 2d D.C.A. 1999). 

28 Cann, 813 So. 2d at 239. 

2° Patz, 864 So. 2d at 80-81 n.3. 

3° Ross Stafford Burnaman, Equitable 
Tolling in Florida Administrative Pro- 
ceedings, 74 Fa. B.J. 60 (Feb. 2000); 
John S. Yudin, Equitable Tolling in Ad- 
ministrative Proceedings: Where is the 
Authority?, XXIV Administrative Law 
Section Newsletter 3 (September 2002). 

31 See Fra. Stat. §120.569(2)(c). 

32 Brookwood Extended Care Center v. 
Agency for Health Care Administration, 
870 So. 2d 834 (Fla. 2d D.C.A. 2003); 
Blackwood v. Agency for Health Care 
Administration, 869 So. 2d 656 (Fla. 4th 
D.C.A. 2004). For an excellent discus- 
sion of the Brookwood decision, see 
Samuel J. Morley, Brookwood Extended 
Care Center of Homestead, LLP v. 
Agency for Health Care Administration, 
Responding to Administrative Com- 


plaints (or How Not To), XXV Adminis- 
trative Law Section Newsletter 1 (Dec. 
2003). 

33 Blackwood, 869 So. 2d at 657 (citing 
Rule 28-106.201(2)(e)). But see Accardi 
v. Department of Environmental Protec- 
tion, 824 So. 2d 992, 996 (Fla. 4th D.C.A. 
202) (the rule does not specifically re- 
quire that a petition state the statutory 
section numbers or rule provision num- 
bers that are allegedly being violated). 

34 Brookwood, 870 So. 2d at 843-44. It 
has been suggested that this issue could 
be addressed by revising the Uniform 
Rules of Procedure to authorize a re- 
quest for hearing filed by a respondent 
in such cases to include only minimal 
information, and to specifically autho- 
rize the agency to provide an abbrevi- 
ated election of rights form for the 
respondent’s use in requesting a hear- 
ing. 

35 Division of Administrative Hear- 
ings, Thirtieth Annual Report (Febru- 
ary 1, 2004). DOAH is required to is- 
sue an annual report to the Joint 
Administrative Procedures Committee 
and the Administration Commission, 
and the report is required to include 
recommendations for change or im- 
provement in the APA. See F1a. Start. 
§120.65(10). 


Laurence E. Sellers, Jr., is a part- 
ner in the Tallahassee office of Holland 
& Knight LLP, where he practices envi- 
ronmental and administrative law. He 
received his J.D. in 1979, with honors, 
from the University of Florida. 

This column is submitted on behalf 
of the Administrative Law Section, Rob- 
ert C. Downie II, chair, and Seann M. 
Frazier, editor. 
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Ladders; Parks, Playgrounds, Amusements; 
Pollution-Air & Water; Safety/Electrical 
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Website: www.InterCityTesting.com. 
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medical expert testimony in medical malpractice, personal injury & disability claims 


= field of health care 


CONSULTATIVE EXPERTS 
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MEDICAL/DENTAL MALPRACTICE EXPERTS 
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before you capitalize ANY expert fees. We shall be BRUTALLY CANDID if causation or 
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Fax (727) 573-1333 
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Need a Lawyer? Over 17,000 a month say 
yes - and call! All legal categories. Is your phone 
ringing like it used to? No summer lull here - Call 
us! Our referrals may be just the answer. Also 
Georgia, Louisiana, D.C., Tennessee ; 
Telephone 1-800-733-5342 
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FORENSIC SERVICES 


@ Accident Investigation, Injury, Death, 


Property Damage, Defect, Negligence, Fire, Fraud, 
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Salvatore R. Raimondi, Sr., (561) 832-6022, 
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@ Certified Forensic Document Examiner, 
Thomas Vastrick, 380 S. State Road 434,Suite 
1004-132, Altamonte Springs, FL 32714. (800) 
544-0004. Formerly with U.S. Postal Inspection 
Service Crime Lab. Over 25 yrs. Experience. 
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@ Lester L. Solin, Jr., FAICP, MCP, MBA, 
Fellow, Past Commissioner, Am. Inst. of 
Certified Planners (AICP). Author, AICP 
Professional Practice Manual. 35+ years 
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Compatability, Consistency & Compliance. 
Solin and Associates, Inc.; (407) 682-7200; 
(407) 252-7200 cell; saiplans@ aol.com: 
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Law Enforcement & Security 


@ Lou Guasto Law Enforcement & Security 
Expert Witness. Retired Police Chief with 
twenty-six years of Law Enforcement experi- 
ence. F. B.l. Academy graduate. Former 
University Criminal Justice Instructor. (954) 434- 
0413, www.EXPERTWITNESS.COM/GUASTO. 


Medical 


@ Physicians For Quality: Credible medical 
experts. Since 1986. We have Florida physicians 
who have agreed to review your malpractice 

case, and if it has merit, testify for you. Plaintiff of 
Defense. 1-800-284-3627. Visit us at 
www.pfq.com. 


Mining Engineering 


& Mining Engineering Experts: Extensive 
expert witness experience, all types mining: 
accidents, injuries, wrongful death, construc- 
tion, trucking/rail, disputes, product liability, 
mineral property management, mineral 
appraisal for estate & tax 540-989-5727. 


Premises Liability & Security 
@ Premises Liability & Security; Police 


Practices & Procedures; Wrongful death. William # 


T. Gaut (239) 593-8033. Naples, Florida. Visit 
Web site: www.wtgaut.com. 


To advertise in the Lawyer Services 
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ENGINEERING LAW 


@ Engineering Legal Solutions, LLC. Whether 
you are looking to supplement your legai team with 
engineering experience or you are looking to add legal 
experience to your project management team, 
Engineering Legal Solutions, LLC is the answer. 
Licensed Attorney, Professional Engineer and County 
Mediator. PO BOX 1648, Orlando, FL 32802-1648; 
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Professional Liability Insurance Specialists 


We have the largest array of carriers of any agency in the state. 

We only use carriers rated A “Excellent” or better by A.M. Best 

Insure all size firms from solo practitioners to unlimited number of attorneys 
Superior markets for excess coverage. un 
Dedicated, prompt and friendly customer service : | 
Excellent financing options available | 


Ganpenaees, In today’s tumultuous i ket d brokers that watch out for their client’ | 
. = n today s mu ous insurance market, you nee rokKers that watch out for their client s b 
www.engineeringlegalsolutions.com; interests. At Thaxton Barclay Group, our loyalty lies with the client, not any one insurance carrier. a 
info@engineeringlegalsolutions.com. Contact us today and have the peace of mind you have the best coverage available for your firm, at 
the most affordable price. 
G. Denis Thaxton Phone: (813) 224-0560 Fax: (813) 224-0570 
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@ American Document Examiners, Rita Lord: 
1208 Marine Way, Suite 303 North Palm Beach, Fl 
33408. Court qualified expert witness in Federal, 
Circuit, Probate, District Courts and arbitration cases 
throughout the U. S. Phone (561) 622-6310; 
www.americandocumentexaminers.com. 


If it's a question of 


Safety... 


The answer must be 
Engineering, Safety, and 


Handwriting Security Experts Profess iona 
= Forensic Document Examiner/Handwriting (All Disciplines) : 
Expert: Don Quinn, 101 Century 21 Drive, Suite | 
123, Jacksonville, FL 32216, (904) 721-3434. Thirty 
years experience in Federal and State Crime 
Laboratories. Qualified in Federal and State 


courts. Retired FDLE Document Examiner. 
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Lawyer Services 


EXPERT WITNESS CONTINUED 
Real Estate Law 


PRE-SETTLEMENT | 


LAWSUIT FUNDING 


@ Pre-Settlement Funding - Non-Recourse 
Cash Provided now - To Plaintiff's &/or Attorneys 
- before lawsuit settles. Also, Cash provided now 
for in-force Structured Settlements. Fast & 
simple. Nationwide Funding Group, LLC; 
www.nfgcash.com; (800) 355-0649; 

(561) 714-0660; Jeff A., CPA, CCFC. 


James L. Mack, Board Certified Real 
tate Lawyer with 54 years of practice in 
lorida exclusively in the area of real estate law, 
AV” rated, Chair of Dade County Bar Ass’n Real 
me roperty Committee 1995-2004, is available to 
act as expert witness or consultant in real 
mproperty litigation in all Florida counties. 20185 


ast Country Club Drive, #607, Miami 33180, 
305) 933-2266, fax (305) 682-1533. _ STOCKBROKER FRAUD: : 


MISMANAGEMENT 


Structural Forensic Engineers 


@ Call us to talk over remedies available to 


House/Building Structural-Forensic your clients who have securities account losses. 
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meians, & Documents Review, by PE. (Professional 
Author). Mario E. Cambas, P.E. Tel: (954) 432- 
2450. 


David McGee and Peter J. Mougey, Beggs & 
Lane, Pensacola, (850) 432-2451. 


Select preparation of wiggle proof medical questions 
for physician cross examination at deposition/trial 


Adds about 30 minutes of hard core medical questions 
derived from your case file and records 


Medical malpractice/personal injury cases are won at 


deposition/trial 


847.673.4422 


Master House Studios 


- Forensic audio enhancement & restoration services 
for attorneys and law enforcement agencies. 


- Free estimate and audio analysis of your recordings. aaa armani ee 
- Over 13 years of professional audio experience. 305 629 8355 


Expert Witness Testimony 
For Insurance-Based Litigation 


INSURANCE METRICS CORP. 


Experienced in: 

Agent /Actuarial Malpractice, Surplus Lines 
Bad Faith, Coverage, Applications, Regulation 
Damages, Standards of Care, Reinsurance 
Liability, CGL, WC, Auto, HO, Disability 
Health, Life, Annuities, Ins. Agency Valuations 


cai 561-995-7429 


Full background at: 
www.expertinsurancewitness.com 


Bill Hager, President 


Former Insurance Commissioner 
Former NCCI, CEO 


Referral or co-counsel; expert witness affiliations. 


STOCKBROKER MISCONDUCT 


@ Darren C. Blum, Esq., concentrates on 
recovering investors’ losses caused by stock and 
commodity broker misconduct. Mr. Blum has 
vast experience within the securities industry, as 
a former licensed broker; former associate of a 
large New York law firm that defended many 
brokers and brokerage firms; former intern for 
the NASD Arbitration Department; a published 
author and coauthor of securities arbitration 
articles; and an approved Arbitrator for the NASD 
and NFA. Referring attorneys are gladly paid in 
accordance with Florida Bar rules. Blum, Silver 
& Schwartz, LLP, 8751 W. Broward Bivd., 4th 
Floor, Plantation, FL 33324 phone (954) 423- 
6000, fax (954) 423-2060, 1-877-STOCK-LAW. 


@ Qualified 1031 Exchange Intermediary 
Services. Regular, delayed, reverse and build- 
to-suit. 20 years experience. Will work with you 
and your clients. Competitive pricing. Call Jeff 
Riddell (941) 366-1300 or FAX (941) 955-9380 for 
information. www.saramana1031.com. 


Tell them you saw it in 
the Lawyer Services 
pages of the 
JOURNAL. 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK-Supply word and/or 
design plus goods or services. 


SEARCH FEES: 

COMBINED SEARCH - $315 

(U.S., State, Expanded Common Law and Internet) 
TRADEMARK OFFICE - $135 

STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 

PATENT SEARCH - $450 (minimum) 


INTERNATIONAL SEARCHING 
DOCUMENT PREPARATION 

(for attorneys only - applications, Section 8 

& 15, Assignments, renewals.) 

RESEARCH- (SEC - 10K’s, ICC, FCC, 

COURT RECORDS, CONGRESS.) 

APPROVED- Our services meet 

{standards set for us by a D.C. Court 

lof Appeals Committee. 


Over 100 years total staff experience - not 
connected with the Federal Government. 


{GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 
TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 
SINCE 1957 
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Blumberg Excelsior 43 
Corporate Creations 9 
East Bay Mortgage 59 
Empire Corporate 5 
Why can’t you just use the microwave like everyone else? 
FastCase 33 
Florida Council on ek on 


Gambling 55 A CS E 


WIRELESS 


Florida Lawyers Mutual Cover 3 


Gilsbar 3 
Government Liaison 87 
Harold G. Ingraham 85 
Harvey E. Morse, P.A. 63 
Health Care Auditors 85 
Institute for Behavior 52 
Insurance Metrics 87 
InterCity Testing 85 
Genealogical 40 


eat . 4l We cater to the specific needs of our customers. 
evin, Papantonio Consider the roaming charges waived. 


LexisNexis Cover 2, 1, 13, 35 


Master House Studios 87 If 


Med Dep, Ltd. 87 
Med Witness 85 
Minnesota Lawyers 
Mutual 31 
Dr. Marvin Newman 85 
Professional Asset Locators 85 
Professional Safety 86 
Proskauer Rose 45 
: South Florida Legal Guide 51 STEIN 
2 Thaxton, Barclay 86 
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Cut straight the historical text 


Westlaw® StatutesPlus™ 

StatutesPlus now offers PastStat Locator™* so you can instantly view your statute 
exactly as it existed on a particular date. That means you can still find, verify, read and 
interpret statutes with amazing efficiency, and be even more confident that your research 
is historically accurate and complete by eliminating the need to locate and reconstruct 
historical statutory text. 

* PastStat Locator is available in select jurisdictions for 2004. 


Skip the statutes research maze and go with the amazing Westlaw StatutesPlus. 
Experience it yourself! Visit west.thomson.com or call 1-800-762-5272 today. 
© 2004 West, a Thomson business 1-306435/6-04 


Differences that matter. 


StatutesPlus now offers 
you crucial state 
legislative histories 

in addition to our 
comprehensive federal 
legislative history infor- 
mation, updates and 
recent developments. 


** State legislative history 
is available in select 
jurisdictions for 2004. 
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